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1 

BEFORE THE PUBLIC UTILITIES COMMISSION 

OF THE STATE OF CALIFORNIA 

 

 

 

Order Instituting Rulemaking Regarding 

Broadband Infrastructure Deployment and to 

Support Service Providers in the State of 

California. 

 

 

Rulemaking 20-09-001 

 

 

 

REPLY COMMENTS OF THE 

CALIFORNIA CABLE AND TELECOMMUNICATIONS ASSOCIATION 

The California Cable and Telecommunications Association (“CCTA”)1 submits these 

reply comments to the California Public Utilities Commission (“Commission”) in response to 

comments filed by other parties on the Administrative Law Judge’s Ruling dated September 9, 

2021 (“Ruling) soliciting further comments on both issues raised in parties’ prior comments and 

other items identified in the governing statute.  

I. INTRODUCTION 

CCTA appreciates the opportunity to respond to additional issues related to California’s 

$3.25 billion state middle-mile network (“Middle-Mile Network”) as authorized by Senate Bill 

(“SB”) 156.2  CCTA joins with other parties in urging the Commission to follow the “worst 

first” strategy the Legislature adopted to ensure that this historic investment prioritizes 

infrastructure deployment to connect California households that have no broadband service or 

very slow service.3  CCTA urges the Commission to heed the expert recommendations in 

                                                 
1  CCTA is a trade association consisting of cable providers that have collectively invested more than $40 

billion in California’s broadband infrastructure since 1996 with systems that pass approximately 96 

percent of California’s homes. 

2  SB 156 (Ch. 112, Stats of 2021), which took effect on July 20, 2021 as an urgency measure. 

3  See Statement of Senator Mike McGuire articulating the “worst first” strategy in SB 156, recording of 

August 18, 2021, meeting of Middle-Mile Advisory Committee, at 1:02, available at Middle-Mile Past 

Meeting Resources | CDT (ca.gov). 
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opening comments of the Corporation for Education Network Initiatives in California 

(“CENIC”), the Third-Party Administrator (“TPA”) selected by the California Department of 

Technology (“CDT”) to construct and operate the Middle-Mile Network.  CENIC’s 

recommendations stress that the Commission should stay focused on its role of recommending to 

CDT’s Office of Broadband and Digital Literacy (“Office”) a list of Middle-Mile Network 

locations that will enable last-mile connection of unserved households.  CCTA, along with many 

other commenters, view adherence to CENIC’s recommendations as vital to the success of the 

Middle-Mile Network.  

II. DISCUSSION 

A. The Commission Should Follow the “Worst First” Strategy Set Out in SB 
156 and Recommend Potential Middle-Mile Network Locations to Connect 
the Hardest-to-Reach Unserved Households. 

The opening comments again reflect widespread agreement that the Commission should 

follow the “worst first” strategy codified in SB 156, and recommend potential Middle-Mile 

Network locations that will enable last-mile providers to connect California’s hardest-to-reach 

unserved households.4  Several parties again identify specific unserved locations, many long 

identified as priority areas that lack middle-mile facilities,5 and urge the Commission to 

prioritize them to ensure that unserved communities are not left behind.6  Many last-mile 

infrastructure projects in these same locations identified for Middle-Mile Network deployment 

are awaiting approval for CASF funding.7  These and previously recommended unserved 

locations should be prioritized in the staff report to ensure that the Commission complies with 

                                                 
4  See, e.g., Comments of California Emerging Technology Fund (“CETF”) at 3 and 6; Comments of 

National Diversity Coalition (“NDC”) at 3; Comments of CCTA at 1 and 2; Comments of SCE at 4 to 5; 

and Comments of SANDAG at 6 to 7.  

5  Comments of CETF at 2 to 3 and 6.  

6  Comments of Coachella Valley Ass’n of Governments at 8; and Comments of Yurok Tribe at 4 and 5. 

7  Comments of CETF at 8; and Comments of Frontier at 3. 
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the statutory directive to identify locations that would enable last-mile connection of households 

unserved by 25/3 Mbps service. 

In contrast, it would be contrary to SB 156 to deploy the Middle-Mile Network in 

locations where middle-mile facilities already exist, and where there is already widespread 

availability of last-mile service.  As described in detail by the Advanced Communications Law 

& Policy Institute (“ACLP”), publicly funded networks in other states that focused on 

overbuilding existing facilities led to significant financial challenges.8  Thus, to comply with and 

effectuate the intent of SB 156, the Commission should prioritize the remote rural unserved areas 

that lack middle-mile facilities when it recommends potential Middle-Mile Network locations to 

the Office in its staff report. 

B. Comments Demonstrate the High Cost and Unforeseen Challenges 
Associated with Broadband Deployment in Remote and Rural Unserved 
Areas. 

Opening comments demonstrate that the Office and the TPA, when constructing the 

Middle-Mile Network in California’s remote rural unserved areas that currently lack middle-mile 

service, should anticipate many unexpected challenges and cost overruns.9  The “worst first” 

strategy codified in SB 156 requires the Office and TPA to prioritize Middle-Mile Network 

deployment to these most challenging areas to ensure that deployment is done there first.  Failure 

to adequately prioritize Middle-Mile Network deployment to these most challenging unserved 

locations where delay and cost overruns may be inevitable – or identifying too many locations 

for simultaneous deployment – will create a significant risk of running out of time and/or 

                                                 
8  See generally, Comments of ACLP. 

9  Comments of ACLP at 29; Comments of CENIC at 6 (describing Kentucky as “behind schedule and 

over budget”); Comments of AT&T at 15 (describing “significant financial setbacks” of publicly funded 

broadband networks in other states); and Comments of CCTA at 13 to 14. 
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funding before these areas with no service or very slow service are connected.10  There likely is 

not enough money to fund all the proposals contemplated in comments, and the Office and TPA 

will need to prioritize investments.11 

C. The Commission Should Focus on its Responsibility to Provide a Staff 
Report Recommending Potential Middle-Mile Network Locations that will 
Enable Last-Mile Connections to Unserved Households. 

Some parties argue that the Commission should consider extraneous “additional criteria” 

such as affordability, so-called digital “redlining,” and competition when recommending 

potential Middle-Mile Network locations in its staff report.12  However, these arguments are 

inapt in light of the specific direction provided by the Legislature.  SB 156 includes specific 

instructions regarding how the Commission should identify and prioritize its recommended 

locations for the Middle-Mile Network in a staff report,13 and none of the proposed “additional 

criteria” are within the scope of those statutory provisions.  Even if consideration of these 

extraneous criteria were permitted under the statute, they are not relevant to whether a particular 

location lacks middle-mile facilities that can enable last-mile connectivity.  For example, 

whether a last-mile provider offers a low-income plan is not relevant to whether a geographic 

                                                 
10  Comments of CENIC at 2 and 4 (describing “tight timelines” and limitations of funding); and 

Comments of ACLP at 25 (emphasizing the need to prioritize locations to ensure funds will be available). 

11  See Comments of CENIC at 4.  Indeed, based on the California Legislative Analyst Office (“LAO”) 

estimate, building a middle-mile network “near state highways” would cost on average $455,000 per 

mile.  For middle-mile networks deployed in rural areas that are not near state highways, the cost would 

likely be even higher.  Regardless, middle-mile network funding is limited and needs to be prioritized.  

See Comments of Charter Comments (filed September 3, 2021) at 7, n. 19. 

12  Numerous, targeted policies are available to directly address the challenges associated with these 

proposed “additional criteria,” including digital literacy programs for those who have not subscribed to 

service, programs that subsidize the cost of service for low-income customers, and last-mile infrastructure 

grants to connect unserved locations.  The state’s Middle-Mile Network is not the appropriate tool to 

address those specific challenges.  In fact, attempting to do so by using public funds to overbuild existing 

facilities is the exact type of approach that has resulted in poor outcomes for other open access middle-

mile networks, as described in Comments of ACLP. 

13  Comments of CCTA at 3. 
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location lacks middle-mile facilities.   Moreover, even if permitted under the statute and relevant, 

unfounded assertions regarding digital redlining have been thoroughly refuted in this 

proceeding.14  Accordingly, CCTA concurs with the opening comments of CENIC, which 

“encourage the Commission to keep a keen focus on the issues prioritized in law.”15 

D. The Office and TPA Have Authority to Ensure that the Middle-Mile 
Network Meets Open Access Requirements and to Impose Any Needed 
Conditions on Entities That Use the Network. 

Some parties incorrectly suggest that the Commission has authority to impose regulatory 

requirements such as tariffing on the Middle-Mile Network, and on middle-mile networks 

generally, and to impose requirements on ISPs that access the Middle-Mile Network.  These 

claims are erroneous.  As explained by a number of parties, nothing in SB 156 authorizes or 

contemplates the Commission exercising such authority, and the Commission lacks jurisdiction 

to exercise such authority over broadband service.16  Broadband internet access is an interstate 

information service.17  Moreover, regardless of the regulatory classification of broadband, the 

broadband traffic that will traverse the Middle-Mile Network is necessarily interstate.18  

                                                 
14  Comments of Comcast at 7. 

15  Comments of CENIC at 2. 

16  Comments of AT&T at 3 to 5; Comments of Comcast at 3 to 6; and Comments of GeoLinks at 2.  

17  Comments of Comcast at 4.  

18  The Internet is an interconnected web of computer networks that deliver traffic among servers and end 

users located around the world.  See Reno v. ACLU, 521 U.S. 844, 849-50 (1997).  The Federal 

Communications Commission (“FCC”) and courts have long recognized that broadband is an interstate 

communications service, because, among other reasons, “‘a substantial portion of Internet traffic involves 

accessing interstate or foreign websites.’”  Declaratory Ruling, Report and Order, , Restoring Internet 

Freedom, 33 FCC Rcd. 311 ) ¶ 199 (2018) (quoting Bell Atl. Tel. Cos. v. FCC, 206 F.3d 1, 5 (D.C. Cir. 

2000), petitions for review granted in part and denied in part, Mozilla Corp. v. FCC, 940 F.3d 1 (D.C. 

Cir. 2019) (per curiam); see also U.S. Telecom Ass’n v. FCC, 825 F.3d 674, 730-31 (D.C. Cir. 2016) 

(affirming FCC’s jurisdictional determination), cert. denied, 139 S. Ct. 453, 454, 455, 474, 475 (2018). 

                             7 / 10



  

 

6 

Congress “totally entrusted” the FCC with the exclusive authority to regulate interstate 

communications, while States may regulate only “[p]urely intrastate communications.”19 

Significantly, even if the Commission had such authority, which it does not, it should not 

use it because doing so would undermine the intent of SB 156.  As explained by CENIC: 

[T]he statute mandates that the Commission take into consideration aspects of the 

new middle-mile network that would increase the attractiveness and usefulness for 

commercial Internet Service Providers (“ISPs”).  Given this framing, CENIC 

would encourage the Commission to avoid any desire to institute regulatory 

constraints that could have a chilling or delaying effect on the program prior to it 

getting off the ground.  Further, CENIC believes that the statute already provides 

sufficient controls for the California Department of Technology (“CDT”), and 

therefore the [Administrator], to contractually enforce and achieve the protections 

for attractiveness and usefulness that the Commission may otherwise attempt 

through a duplicative regulatory construct.  These contractual protections, based on 

a legislative mandate for open access, will be more advantageous and offer quicker 

routes to achieving the Legislature's intended goals with the passage of the statute.20 

 

The Office and TPA are fully authorized to ensure compliance with SB 156.  The governance 

framework for the Middle-Mile Network established in SB 156 does not provide for the 

Commission to have a regulatory role.  While it is critical that the Office and the TPA operate 

the Middle-Mile Network in a way that meets industry standards and requirements, CCTA 

concurs with CENIC in urging the Commission to avoid the “chilling or delaying effect” that 

arises from proposing any unnecessary and unlawful exercise of regulatory authority. 

E. The Middle-Mile Network Should Not Provide Last-Mile Service. 

While some parties would like the Middle-Mile Network operator to provide last-mile 

service directly to anchor institutions and residential customers, they do not offer any legal or 

persuasive public policy reasons for their positions.  Moreover, and significantly, they overlook 

                                                 
19  National Ass'n of Reg. Uti. Com'rs v. F.C.C, 746 F.2d 1492, 1498 (D.C. Cir. 1984) (“NARUC”); 47 

U.S.C. § 152. 

20  Comments of CENIC at 2.  See also Comments of GeoLinks at 2 to 3 (the Office and TPA have 

authority under contract law to enforce open access and other requirements related to use of Middle-Mile 

Network). 
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the importance of the Middle-Mile Network operator not doing so.  Many parties note the pitfalls 

of such an approach, pointing out that this is not authorized by the state budget or SB 156, and is 

otherwise not appropriate.21  CENIC aptly describes how the sustainability of last-mile service in 

unserved areas would be undermined if the Middle-Mile Network provided last-mile service to 

anchor institutions: “Should the middle-mile network scoop up all of the anchor institutions, it 

will become extremely challenging for the last-mile projects to be sustainable, let alone form in 

the first place.”22  

 CCTA agrees that the viability and sustainability of last-mile broadband service by a last-

mile provider is critical to achieving the overarching legislative purpose of SB 156 – which is for 

the state to operate a Middle-Mile Network that enables commercial providers of last-mile 

service to connect California’s households that have no service or very slow service.  CCTA 

concurs that the Middle-Mile Network should not provide last-mile service and observes that, in 

any event, the operation of the Middle-Mile Network is within the authority of the Office and the 

TPA, and not an issue for consideration in the staff report. 

III. CONCLUSION 

The success of California’s $3.25 billion Middle-Mile Network closing the digital divide 

hinges on whether it is deployed in locations that will enable last-mile connection of households 

that lack broadband service at speeds of at least 25/3 Mbps.  These locations are primarily in the 

hardest-to-reach remote rural corners of the state.  CCTA urges the Commission to fulfill its 

                                                 
21  Comments of Sonic at 11; Comments of US Telecom at 5; Comments of  CETF at 11 to 12; 

Comments of Center for Accessible Technology at 9 (expressing “reservations”); Comments of Central 

Coast Broadband Consortium at 7; Comments of TURN at 12; Comments of NDC at 12; and Comments 

of Electric Frontier Foundation at 8. 

22  Comments of CENIC at 6. 
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statutory duty, consistent with the “worst first” strategy the Legislature adopted, and identify in 

its staff report to the Office those locations that have no broadband service or very slow service.    

Respectfully submitted, 

 /S/ JACQUELINE R. KINNEY 
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