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BEFORE THE PUBLIC UTILITIES COMMISSION  
OF THE STATE OF CALIFORNIA 

 
Order Instituting Rulemaking Regarding 
Broadband Infrastructure Deployment and to 
Support Service Providers in the State of 
California. 

R.20-09-001 
(Filed September 10, 2020) 

 

 

REPLY COMMENTS OF THE UTILITY CONSUMERS’ ACTION NETWORK (UCAN) 
ON ALJ GLEGOLA’S EMAIL RULING REQUESTING ADDITIONAL COMMENTS 

ON MIDDLE-MILE DATA COLLECTION 

 
I. INTRODUCTION  

 

Utility Consumers’ Action Network (“UCAN”) respectfully submits these reply 

comments concerning “middle mile” broadband infrastructure pursuant to the schedule set forth 

in the September 9th, 20201 ruling emailed by the Administrative Law Judge (“ALJ”).1  Opening 

comments demonstrate widespread support for the California Public Utilities Commission 

(“Commission”), as it identifies appropriate locations for the state’s middle mile network (to be 

provided to the California Department of Technology’s (“CDT”) Office of Broadband and 

Digital Literacy), to focus on unserved areas in the state – which, of course, is a noncontroversial 

goal.  As UCAN’s reply comments discuss, however, stakeholders differ significantly as to the 

appropriate scope of the Commission’s oversight of open access to the state’s middle mile 

network, especially as it relates to the Commission’s compliance with the mandate in Senate Bill 

(“SB”) 156. 

UCAN concurs with the San Diego Association of Governments (“SANDAG”) that the 

Commission should “consider utilizing all regulatory tools at its disposal to ensure that state 

broadband infrastructure deployment efforts enable the Commission to increase competition, 

expand consumer choices, and provide reliable, high-affordable broadband service.”2  It is 

important that these goals inform the Commission’s decision-making regarding open access to 

the state’s middle mile infrastructure.  In line with its own comments, UCAN also concurs with 

 
1The ALJ’s September 9th E-Mail Ruling established the deadline for Reply Comments as October 15, 2021.    
2 SANDAG, at p. 1.  (All footnotes herein cite to the respective Parties’ Opening Comments on Middle Mile Data 
Collection.) 
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SANDAG’s three main recommendations that the Commission: (1) leverage best practices from 

public and private partnerships throughout the nation; (2) collaborate with state and regional 

stakeholders “such as Metropolitan Planning Organizations (MPOs), tribes, Caltrans, local 

jurisdictions, and ISPs” to prioritize investment where it is most needed; and (3) rely on data-

driven decision-making.3 

II. QUESTIONS POSED IN THE SEPTEMBER 9TH RULING  

A. Open-Access 

The Commission’s effective oversight of middle mile infrastructure – specifically of the 

rates, terms, and conditions of open access – directly affects the attractiveness of future last-mile 

investments.  And, unless and until last-mile broadband deployment occurs, and broadband 

service is offered at affordable rates to consumers, the state’s middle-mile investment will be for 

naught.  Put differently, middle mile services that are not offered at just, reasonable, and non-

discriminatory rates, terms, and conditions are not likely to lead to public benefits.  UCAN finds 

noteworthy, TURN’s observation about where - “the Commission and relevant agencies and 

offices should require the provision of affordable and open access middle mile service in the 

contract terms for use of this publicly funded asset, and should also use their Legislative mandate 

to enforce such provisions.”4  Deploying middle mile infrastructure without taking into 

consideration the significance of affordable, open middle mile services to “last-mile” internet 

service providers could well lead to “islands” of untapped state-subsidized infrastructure – that 

is, if access to middle mile services is unaffordable, last-mile broadband providers will not take 

advantage of this public good.5   

UCAN disagrees with AT&T that: “Senate Bill 156 does not authorize the Commission 

to issue regulations, such as tariffs, for middle-mile networks,” “such a topic is clearly beyond 

the scope of this phase which is to issue a Staff Report recommending locations for the state’s 

middle-mile network,” and “any such regulation would damage the market for broadband 

services.”6  The market is not now functioning to yield ubiquitous affordable broadband service 

 
3 SANDAG, at p. 3. 
4 TURN, at pp. 1-2. 
5 AT&T also raises a concern about affordability as a barrier to adoption.  See AT&T, at 12, stating: “it could be that 
consumers have access to broadband services but have not subscribed to them due to issues related to affordability 
and other considerations.” 
6 AT&T, at p. 3. 
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throughout the state, and therefore is already “damaged” – precisely because there is insufficient 

private investment in some parts of the state, public subsidies and oversight are essential. 

Furthermore, UCAN urges the Commission to reject commercial providers’ predictable 

effort to thwart Commission oversight of broadband services and commercial providers’ related 

effort to construe in an excessively narrow way the intent of Senate Bill 156.7  Simply because 

SB 156 may not “require the Commission to pursue a generic examination of open access and 

affordability,”8 the Commission, informed by its administrative experience and in fulfillment of 

its responsibilities, is certainly not prevented from considering issues that are indisputably 

related to the successful implementation of SB 156.  The Commission should reject industry’s 

attempt to constrain the Commission’s oversight of the state’s middle mile infrastructure and 

instead should heed the cautionary words of the Center for Accessible Technology (“CforAT”):  

Californian’s access to ubiquitous high-speed broadband should not depend on the 
whims of companies that value quarterly earnings and executive compensation 
over the needs of unserved and underserved communities. When identifying 
locations for the middle-mile network, the Commission should assume that 
incumbent providers will not provide connections to their middle-mile networks 
unless explicitly required to do so, and that those same providers will fight any 
attempt to impose open access requirements tooth and nail, causing unnecessary 
(but, for the providers, highly profitable) delay. Accordingly, the Commission 
should identify locations for the location of a statewide middle mile network that 
are not reliant on the dark fiber (or other UNEs) of incumbent providers.9 

 

UCAN concurs with TURN that the Commission should “consider the interest and the 

needs of other potential last mile Internet service providers such as networks owned or operated 

by municipalities, regional agencies, counties, Tribes, larger anchor institutions and nonprofit 

organizations” and that “[t]hrough the development of this new public asset, the Legislature’s 

goal is to grow and enrich the variety of entities that may also rely on this publicly funded 

 
7 See, e.g., AT&T, at pp. 4-6.  See, also, id., at p. 3, asserting that middle-mile service providers and last-mile 
service providers should negotiate prices, terms, and conditions for interconnections to the state’s middle-mile 
network.  Similarly, see California Cable and Telecommunications Association, at 3, stating, “SB 156 contemplates 
no enforcement role for the Commission related to the Middle-Mile Network nor provides for the Commission to 
exercise ‘regulatory authority’ over the Office [Office of Broadband and Digital Literacy] or CDT, an executive 
branch state agency” and, at 11, contending that the Staff report that SB 156 mandates does not encompass backup 
power requirements. See also Comcast, at 2, referring to the Commission’s “limited statutory role” regarding the 
middle mile infrastructure, and see more generally, Comcast, pp. at 3-6.  
8 AT&T, at p. 6. 
9 CforAT, at p. 3. 
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middle-mile network to bring last-mile service to their communities.”10  An open-access middle 

mile infrastructure, if properly regulated, will lead to diverse and widespread public benefits.  

Moreover, UCAN concurs that: “No state agency involved in this critical project should allow 

arrangements that enable future operators of these state-owned middle-mile networks to obtain 

full control over the operations, terms and conditions of the middle-mile services provided to 

those dependent on this state-owned middle mile network.”11  UCAN also concurs with TURN’s 

apt analogy to the role delegated to states by the Telecommunications Act of 1996 to serve as 

neutral arbitrators of any future complaints and disputes about access to the publicly subsidized 

middle mile networks so as to ensure that the rates, terms, and conditions of interconnection are 

reasonable.12   

Others stress the importance of open access to the future of broadband services in 

California.  The Public Advocates Office at the California Public Utilities Commission (“Cal 

Advocates”) recommends “that the Commission continue to mandate open access requirements 

for all publicly funded middle mile infrastructure, including California Advanced Services Fund 

(CASF) grant recipients, and recommend that CDT adopt similar open access requirements for 

the state middle mile network, as required by SB 156.”13  UCAN supports. 

The Electronic Frontier Foundation (“EFF”) raises an important point about the impact 

on last-mile providers of high prices and uncertainty about future price increases for commercial 

middle mile services, and the contrasting value of reliably affordable and open access to middle 

mile infrastructure.14  Concerns about potential, future price increases by commercial owners of 

middle mile infrastructure can deter investment in last mile networks.  Assurances that access to 

state middle mile networks will be available at affordable rates, and reasonable terms and 

conditions can spur last-mile investment.  UCAN agrees. 

 
10 TURN, at p. 2. 
11 TURN, at p. 3. 
12 TURN, at p. 5, citing 47 U.S.C. §252 (“Congressional mandate to state commissions to conduct and manage 
voluntary and compulsory mediation and arbitration over inter-carrier agreements.”) 
13 Cal Advocates, at p. 1.  See, also, id., pp. at 3-4. 
14 EFF, at p. 2. See also National Diversity Coalition (“NDC”), at p. 9, recommending that the Commission “focus 
on designing access to the middle-mile network so that last-mile ISPs are required to provide affordable service to 
anchor institutions and low-income communities,” and if that is not feasible, “then NDC would support providing 
middle-mile service directly to anchor institutions and would recommend provisions to ensure that the middle-mile 
operator is able to provide adequate customer service and technical support.” 
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Consistent with UCAN’s comments, many stakeholders (except those that oppose 

Commission oversight of broadband services) support tariffing requirements.15 Tariffs increase 

transparency and provide pricing data that can inform last mile providers’ purchasing decisions. 

 

B. Additional Factors to Consider 

UCAN appreciates the efforts of San Diego Gas & Electric Company (“SDG&E”) to 

“continue[] to actively search for the right place to support the State’s goal of providing 

broadband service to the areas that are unserved or underserved.”16  UCAN also concurs with 

SDG&E that “[t]he Staff Report should continue to consider opportunities where 

telecommunication companies can partner with electric utilities during their fire hardening 

efforts, where possible.”17 

Others concur with UCAN’s recommendation that job training be coupled with public 

investment in the middle mile.18  This could be particularly important for communities that “lack 

the initial technical knowledge necessary to leverage state investments in middle-mile 

infrastructure.” 19 

As did UCAN, SANDAG points out that middle mile infrastructure investments can 

encourage last-mile investment in those communities where otherwise there would not be a 

sufficient business case for such deployment.20 Other stakeholders, similar to UCAN, propose 

that the Commission prioritize marginalized communities for deploying the state-subsidized 

middle mile network.21  UCAN supports Cal Advocates’ recommendation: 

 

 
15 See, e.g., TURN, at pp. 7-8; EFF, at p. 3; Cal Advocates, at pp. 1, 4-6; Small Business Utility Advocates 
(“SBUA”), at pp. 1-2. 
16 SDG&E, at p. 1. 
17 SDG&E, at p. 2. 
18 See, e.g., EFF, at p. 5; Yurok Tribe, at p. 8. 
19 EFF, at p. 5. The California Emerging Technology Fund observes (at pp. 5-6):  
 

There is an opportunity for recruiting and training a skilled workforce from digitally-
disadvantaged members of the workforce to assist with the construction, installation and 
management of the Statewide Middle-Mile Network. Providing good jobs to such workers will 
serve some of the goals of the Commission’s Environmental and Social Justice Action Plan. 
   

20 SANDAG, at p. 6. 
21 See, e.g., Cal Advocates, at p 6; CforAT, at p 5; SBUA, at pp. 3-4 (discussing small businesses in low-income, 
disadvantaged, or hard-to-reach areas that are not served). 
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To the extent possible, the state middle mile network should be leveraged to help 
cure disparities, and the Commission should encourage broadband service 
providers to provide last mile service to redlined areas, because failure to address 
these disparities will perpetuate them for generations to come. All areas exhibiting 
redlining outcomes should be served with middle mile infrastructure, and CDT 
should require last mile providers who connect to the state middle mile 
infrastructure to offer low-cost broadband plans to low-income households.22 
 

UCAN also supports the Yurok Tribe’s recommendation that the Staff Report “consider 

routes and connection points that will ensure the middle-mile network intersects, or is closely 

adjacent to, tribal reservations and allows for last-mile service on tribal lands, tribal reservations 

and service to tribal anchor institutions.”23  As the Yurok Tribe explains: “With at least 30% of 

tribal lands unserved, and even more underserved, appropriate evaluation of tribal lands and 

reservations must occur to ensure Tribes will not be left behind.” 24 

In its initial comments, UCAN discussed the importance of linking affordability to 

middle mile investment, and so UCAN supports Cal Advocate’s recommendation that the 

Commission “recommend that CDT require last mile broadband service providers who connect 

to the state middle mile network to provide low-income customers with low-cost broadband 

plans of $10-$15 per month, and that enrollment requirements for these plans be simplified.”25 

In opening comments, UCAN emphasized the importance of community involvement.  

Similarly, Cal Advocates recommend that the Commission prioritize “engagement with 

community and grassroots groups and providing direct service to anchor institutions.”26   

  

C. Middle-Mile Network Services for ISPs   

UCAN supports EFF’s point that “providing transparency over costs and how that 

translates into prices offered for accessing the state’s infrastructure will provide useful 

 
22 Cal Advocates, at p. 8.   
23 Yurok Tribe, at p. 4. 
24 Yurok Tribe, at p. 4. 
25 Cal Advocates, at pp. 8-9.  See also id., at p.  discussing the successful deployment resulting from middle mile 
investment in Massachusetts but the less successful adoption by households.  Cal Advocates state: “At this time, 
more research is needed to fully understand the disparity between access and subscriptions within the MB123 
service area, but it is likely that affordability is a crucial factor.”  Id. 
26 Cal Advocates, at p. 13. See also Yurok Tribe, at p. 8; SBUA, at p. 5. 
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understanding for last-mile providers and the public.”27  SANDAG’s recommendation that the 

Commission consider “leveraging public infrastructure beyond the state highway system like 

County and tribal roads, transit and rail right of ways, and public utility right of way projects to 

maximize use of public funds in areas of greatest need,”28 is reasonable. 

III. CONCLUSION 

The ultimate purpose of the Commission’s oversight of middle mile investment is to 

benefit consumers – by ensuring that affordable, reliable broadband service is available 

throughout the state.  UCAN commends the Commission for considering carefully how best to 

exercise its oversight of middle mile services to achieve this end.  UCAN looks forward to 

reading the Staff Report, which will be based, in part, on the comments filed in this proceeding. 

UCAN respectfully submits these reply additional comments regarding middle mile 

infrastructure. 

 

 

 
 
 
 
 
 
 
Dated: October 14, 2021  

Respectfully submitted, 
/s/ Edward Lopez 
Edward Lopez 
Executive Director  
Utility Consumers’ Action Network  
3405 Kenyon Street, Suite 401  
(619) 696-6966  
edward@ucan.org 

 

 
27 EFF, at p. 6. 
28 SANDAG, at p. 4. 
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