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Pursuant to the Administrative Law Judge’s E-Mail Ruling Ordering Additional 

Comments as Part of Middle-Mile Data Collection (“Ruling”) issued September 9, 2021 in the 

above-captioned proceeding, Pacific Bell Telephone Company d/b/a AT&T California 

(U 1001 C) (“AT&T”) hereby submits its reply to opening comments filed on October 1, 2021. 

I. INTRODUCTION 

Over thirty parties submitted opening comments in response to the Ruling, setting forth a 

myriad of requests and observations regarding the operation of the state’s middle-mile network. 

Many of the comments stray, however, from the issue before the Commission in this phase of the 

proceeding, i.e., identifying and prioritizing locations for the state’s middle-mile network to be 

included in the Commission staff report as required by California Government Code 

Section 11549.54. It is critical that the Commission focus on the statute’s requirements in order 

to meet the goals and timetables established by the legislature and supported by the Governor.  

In a classic case of putting the proverbial cart before the horse, the opening comments 

include issues such as the rates the state should charge for interconnection to its network. 

Not only are these issues beyond the statutory mandate given to the Commission related to its 

staff report, but such issues also detract from the important task at hand to identify where the 

state’s middle-mile network should be located. Accordingly, the Commission should refocus its 

attention on identifying locations where middle-mile facilities are needed to bring broadband 

services to unserved households and move forward with finalizing these locations in its staff 

report. Because the federal funds for the state’s middle-mile network must be spent within a 

specified period, the Commission should move quickly to issue its staff report regarding the 

location of the state’s middle-mile network. 
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II. THE COMMISSION SHOULD FOCUS ON FINALIZING ITS 
RECOMMENDATIONS FOR THE LOCATION OF THE STATE’S MIDDLE-
MILE NETWORK AND SHOULD NOT BE SIDETRACKED BY ISSUES NOT 
INCLUDED IN SENATE BILL 156. 

The Ruling invited comment on “Additional Factors to Consider” that are not related to 

the criteria for route selection set forth in Section 11549.54. As Comcast pointed out:  

SB 156 does not ask the Commission to consider factors such as household 
income, pricing of last-mile broadband services available to consumers, or 
affordability of communications services generally. Those issues are beyond the 
proper scope of the Commission’s staff report, and any attempt to shoehorn 
broadband rate regulation into a proceeding focused on identifying priority routes 
for the Middle-Mile Network would be inappropriate and unlawful….1 

In short, as the California Cable and Telecommunications Association (“CCTA”) noted, 

the Commission is not authorized by Senate Bill (“SB”) 156 to consider additional criteria.2 

AT&T agrees with comments of the Corporation for Education Network Initiatives in California 

(“CENIC”) that “[g]iven the tight timelines in SB 156, we encourage the Commission to keep a 

keen focus on the issues prioritized in law.”3 

As reflected in the comments, the identification of affordability as one of the 

“Additional Factors to Consider” has caused confusion among some parties, some of whom 

argue that affordability requires price regulation for middle-mile networks and retail broadband 

services. SB 156, however, only directs the Commission to consider affordability in terms of 

assessing the status of the existing middle-mile network, i.e., if the existing middle-mile 

networks offer open access, are affordable, and have capacity, then the state network should not 

 
1 Comments of Comcast Phone of California, LLC (U-5698-C) on Assigned Administrative Law 

Judge’s Ruling (”Comcast Opening Comments”), Rulemaking (R.) 20-09-001), at 6-7 (Oct. 1, 2021). 
2 Comments of the California Cable and Telecommunications Association (“CCTA Opening 

Comments”), Rulemaking (R.) 20-09-001, at 6 (Oct. 1, 2021). 
3 Comments of the Corporation for Education Network Initiatives in California (CENIC)to the 

Ruling Ordering Additional Comments as Part of the Middle-Mile Data Collection (“CENIC Opening 
Comments”), Rulemaking (R.) 20-09-001, at 1-2 (Oct. 1, 2021). 
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be built in those locations. Nothing in SB 156 permits the Commission to impose price 

regulations on middle-mile networks– or for that matter– on the prices charged for retail 

broadband services. Additionally, the comments already filed in this Rulemaking confirm that 

middle-mile services, where they exist today, are affordable within the meaning of SB 156. 

The question in the Ruling regarding additional criteria also resulted in parties proposing 

recommendations that are clearly outside the scope of SB 156. Specifically, some parties 

commented that the Commission should not only regulate the state’s middle-mile network, but 

also the existing privately-owned middle-mile networks and retail broadband services. SB 156, 

however, does not authorize this type of regulatory action by the Commission, and such an 

undertaking would distract from the important issue of identifying the locations for the state’s 

middle-mile network. 4 AT&T agrees with the Small LECs that the Commission should not tariff 

middle-mile fiber networks; instead, commercial negotiation should continue to be the basis for 

access to the middle-mile network.5 Additionally, next-generation transport services are offered 

via commercial agreements, as opposed to tariffs, because these services are subject to intense 

competition from multiple facilities-based providers. The tariffing of these next-generation 

transport services is simply unnecessary in a competitive marketplace. In any case, Commission 

regulation over the state or private middle-mile networks or retail broadband services is outside 

the scope of SB 156 and the Commission’s jurisdiction, as discussed below in Section III, and 

should not be addressed in the staff report.  

 
4 See e.g., Comments of Frontier on Administrative Law Judge’s Ruling Issued on 

September 9, 2021 (“Frontier Opening Comments”), Rulemaking (R.) 20-09-001, at 2 (Oct. 1, 2021). 
5 Comments of Small LECs on Administrative Law Judge’s Ruling Issued on September 9, 2021 

(“Small LECs Opening Comments”), Rulemaking (R.) 20-09-001, at 2 (Oct. 1, 2021). 
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AT&T agrees with many of the commenters who advocated that the State itself should 

not directly provide broadband services to customers. If a network provides services directly to 

an end-user customer, then it is not a middle-mile network because it includes the last-mile 

portion to the customer’s premise. Additionally, the California Emerging Technology Fund 

(“CETF”) recommended that the state’s middle-mile network not provide broadband internet 

access service or voice service directly because it will disrupt the competitive broadband market, 

which would run counter to federal and state law.6 The Center for Accessible Technology 

(“CforAT”) expressed reservations about a state-operated middle-mile network that offers direct 

sales of services,7 while Electronic Frontier Foundation (“EFT”) noted “the state’s middle-mile 

network’s most attractive element will likely be the fact that the state itself does not intend to 

provide its own last-mile broadband service in competition with potential utilizers of the state’s 

network.”8 The State of California has long benefited from the results of a competitive market 

for communications services where private entities provide retail services to consumers. SB 156 

does not contemplate the State would become a services provider for mass market services, and 

such an arrangement– as addressed by many commenters– would not be in the best interest of 

consumers.  

Finally, although not directly related to the identification of middle-mile locations, the 

commenters point out the importance of funding last-mile projects to bring fiber broadband 

 
6 See, eg., California Emerging Tech Fund Comments on Ruling Ordering Additional Comments 

on Middle-Data Collection (“CETF Opening Comments”), Rulemaking (R.) 20-09-001, at 11-12 
(Oct. 1, 2021). 

7 See, e.g., Comments of the Center for Accessible Technology on the Assigned Commissioner’s 
September 9, 2021 Ruling on Phase III Issues (“CforAT Opening Comments ”), Rulemaking (R.) 20-09-
001, at 9 (Oct. 1, 2021). 

8 See, e.g., Comments of the Electronic Frontier Foundation in Response to the Request for 
Additional Comments as Part of Middle-Mile Data Collection (“EFF Opening Comments”), Rulemaking 
(R.) 20-09-001, at 6 (Oct. 1, 2021). 
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services to rural areas. In its comments, Borrego Springs provided feedback from several 

residents regarding their experience with internet access, citing to various issues, including 

speed, reliability, price, and loss of service, with internet service provided by AT&T, Zito, 

Camtech, USA Communications, Dish Network, and Hughes Net.9 Specific to AT&T, our DSL 

service launched in the 1990s and provides internet connectivity over last-mile copper facilities 

that were originally designed to carry analog voice signals. This service is antiquated, and as 

demonstrated in this proceeding, consumers now want higher-speed fiber service. To bring high-

speed fiber broadband service to Borrego Springs, last-mile fiber facilities need to be installed to 

the residents of that community. The investment for these services could be provided by the 

California Advanced Services Fund (“CASF”) administered by the Commission. Based on 

funding authorized by SB 156, the Commission is poised to issue $2B in projects to serve 

unserved households. The issues raised by several residents suggest that Borrego Springs is an 

example of the type of community that could benefit from the state’s commitment to fund 

construction of last-mile fiber facilities. 

III. THE COMMISSION LACKS JURISDICTION OVER BROADBAND SERVICES, 
AND PROVIDERS ALREADY HAVE ACCESS TO FIBER TRANSPORT 
SERVICES. 

Although not required by SB 156 and beyond the scope of this proceeding, the Ruling 

included questions under the category of “Open Access” that invited comments on Commission 

regulation of broadband networks as well as the impact of the October 2020 unbundling decision 

 
9 Borrego Springs Infrastructure Subcommittee (Borrego Springs Revitalization 

Committee)Response Comments to Administrative Law Judges Email Ruling (R.20-09-001) Ordering 
Additional Comments as Part of Middle-Mile Data Collection (“Borrego Spring Opening Comments”), 
Rulemaking (R.) 20-09-001, at 12-17 (Sept. 30, 2021). 
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(“UNE Order”)10 of the Federal Communications Commission (“FCC’) on the availability of 

fiber transport services. 11 With regards to the Commission exercising regulatory authority to 

ensure open-access and affordability requirements in perpetuity, AT&T agrees with parties such 

as Comcast and Verizon that an attempt by the Commission to regulate in this manner would 

exceed the parameters of SB 156 and the bounds of the Commission’s authority.12 This is 

because broadband internet access service is an interstate service that the FCC has classified as 

an information service. For these reasons, common-carrier regulation of these services by the 

Commission is preempted by federal law.13  

Because the Commission lacks authority to regulate broadband providers, several 

proposals of parties to this proceeding are misplaced. For example, a requirement that any ISP 

connecting to the middle-mile network must provide service to anchor institutions or 

communities at a rate fixed by the Commission would be impermissible regulation of an 

interstate information service.14 Similarly, setting a tariff requirement that would apply to ISPs 

would exceed the bounds of the Commission’s authority.15 Any regulations that would set prices, 

 
10 Modernizing Unbundling and Resale Requirements in an Era of Next-Generation Networks and 

Services, Report and Order, 35 FCC Rcd 12425 (2020) (“UNE Order”). 
11 Ruling at 5.  
12 Response of Cellco Partnership (U 3001 C) and MCImetro Access Transmission Services LLC 

(U 5253 C) to Administrative Law Judge’s E-Mail Ruling Ordering Additional Comments as Part of 
Middle-Mile Data Collection (“Verizon Opening Comments”), Rulemaking (R.) 20-09-001, at 1-2 
(Oct. 1, 2021); Comcast Opening Comments at 2-6. 

13 See Opening Comments of AT&T California (U 1001 C) On E-Mail Ruling Ordering 
Additional Comments as Part of the Middle-Mile Data Collection (“AT&T Opening Comments”), 
Rulemaking (R.) 20-09-001, at 3-5 (Oct. 1, 2021). 

14 See, e.g., Additional Comments of the County of Santa Clara on Assigned Commissioner Ruling 
(“County of Santa Clara Opening Comments”), Rulemaking (R.) 20-09-001, at 6 (Oct. 1, 2021); 
Comments of the National Diversity Coalition to E-Mail Ruling Ordering Additional Comments as Part 
of Middle-Mile Data Collection (“National Diversity Coalition Opening Comments”), Rulemaking 
(R.) 20-09-001, at 9 (Oct. 1, 2021). 

15 See, e.g., EFF Opening Comments at 3; Comments of Small Business Utility Advocates on 
Assigned Administrative Law Judge’s Ruling Ordering Additional Comments as Part of Middle-Mile 
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enforce quality of service standards, or impose reporting mandates on ISPs would also constitute 

common-carrier regulation of an interstate information service.16 

With respect to the UNE Order, a number of parties to this proceeding appear to 

misconstrue the purpose of the Unbundled Network Element (“UNE”) rules. These rules are 

intended to give competing providers “a stepping stone to deployment of their own facilities,”17 

rather than to serve as a permanent solution. UNE requirements, while potentially appropriate in 

some circumstances, cause real harms to competition. As the D.C. Circuit has explained, citing a 

separate opinion from Justice Breyer, “mandatory unbundling comes at a cost, including 

disincentives to research and development…and the tangled management inherent in shared use 

of a common resource.”18 Similarly, the FCC has recognized that unbundling can have 

disincentive effects on broadband investment.19 

Sonic complains that “the loss of existing unbundled dark fiber transport would 

essentially balkanize existing network infrastructure into separate unconnected ‘islands’ that lack 

transport capacity to move traffic to and from CLECs’ core networks.”20 But nowhere in its 

 
Data Collection (“SBUA Opening Comments”), Rulemaking (R.) 20-09-001, at 1-2 (Oct. 1, 2021); 
County of Santa Clara Opening Comments at 2-3. 

16 See, e.g. Additional Comments of the San Diego Association of Governments (SANDAG)on the 
Assigned Commissioner’s Ruling Regarding Broadband Infrastructure Deployment (“SANDAG Opening 
Comments”), Rulemaking (R.) 20-09-001, at 3-4 (Sep. 30, 2021); Comments of the Central Coast 
Broadband Consortium in Response to the Administrative Law Judge's Email Ruling Ordering Additional 
Comments as Part of Middle-Mile Data Collection Issued September 9, 2021 (“CCBC Opening 
Comments”), Rulemaking (R.) 20-09-001, at 2-3 (Oct. 1, 2021); 

17 UNE Order at ¶ 116. 
18 U.S. Telecom Ass’n v. FCC, 290 F.3d 415, 429 (D.C. Cir. 2002) (citing AT&T Corp. v. Iowa 

Utils. Bd., 525 U.S. 366, 428-29 (1999) (Breyer, J., concurring in part and dissenting in part). 
19 Review of the Section 251 Unbundling Obligations of Incumbent Local Exchange Carriers et 

al., Report and Order and Order on Remand and Further Notice of Proposed Rulemaking, 18 FCC Rcd 
16978, ¶ 4 (2003) (“Triennial Review Order”). 

20 Opening Comments of Sonic Telecom, LLC (U-7002-C) on Additional “Middle Mile” Issues 
(“Sonic Opening Comments”), Rulemaking (R.) 20-09-001, at 4 (Oct. 1, 2021). 
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comments does Sonic recognize that the UNE Order provides for an eight-year transition period 

during which existing dark-fiber transport UNEs in relief areas must remain available. The FCC 

found that this extraordinarily long period is sufficient “to avoid stranding substantial investment 

in last-mile networks by competitive LECs” and to allow those CLECs to find alternative 

solutions, including deployment of their own facilities.21 The CLEC industry group, 

INCOMPAS, agreed, and together with USTelecom, proposed that the FCC adopt this eight-year 

transition period.22 

To the extent Sonic claims the UNE Order will hamper future fiber deployment, the FCC 

found this to be incorrect. In fact, the UNE Order is premised on the finding that in the areas 

granted relief,23 a reasonably efficient competitor would be able to self-provision its own fiber 

network, or purchase commercial solutions, without the need for dark-fiber UNEs from ILECs. 

A large number of CLECs, through INCOMPAS, agreed with this conclusion, and even 

proposed as part of a compromise solution with USTelecom that the FCC specifically find that 

“competitors are not impaired without access to dark fiber transport” in these areas.24 

Substantively, the claim that CLECs cannot economically duplicate fiber transport they 

use to carry hundreds of Gbps of traffic simply is not credible. Such a position cannot be 

reconciled with the long line of precedent concerning the economic characteristics of these 

routes. CLECs routinely purchase a single UNE dark-fiber transport link and then light that link 

 
21 UNE Order at ¶ 111. 
22 Modernizing Unbundling and Resale Requirements in an Era of Next-Generation Networks and 

Services, WC Dkt No. 19-308, Letter from INCOMPAS and USTelecom and Their Respective Members, 
to Marlene H. Dortch, Secretary, FCC, at 2 (filed Sept. 14, 2020) (“INCOMPAS and USTelecom Dark 
Fiber Compromise Letter”). 

23 The UNE Order granted relief from UNE requirements only for dark fiber provisioned from 
wire centers within a half mile of competitive fiber. UNE Order at ¶ 111. 

24 INCOMPAS and USTelecom Dark Fiber Compromise Letter at 3. 
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to carry hundreds of Gbps of traffic-- capacities at which the FCC has consistently found that 

CLECs can economically deploy their own transport.25 Indeed, Sonic has boasted that it uses 

dark fiber facilities “to transport traffic to and from over 8,500 fiber customers, each of which 

subscribes to Sonic’s 1 Gbps symmetric broadband and telephone service.”26 If such transport is 

so profitable to Sonic, it is economic for them to deploy their own facilities, rather than having to 

rely on regulatory-mandated network elements offered at artificially depressed prices. 

Moreover, the FCC found that ILECs “see little demand for unbundled dark fiber from 

competitive LECs” and “UNE Dark Fiber Transport constitutes a small proportion of available 

dark fiber transport overall.”27 The record in the FCC proceeding also indicated “the marketplace 

for commercial dark fiber transport is thriving” and CLECs had made “progress in replacing 

UNE Dark Fiber Transport with their own interoffice transport, further indicating that 

competitive LECs ‘have largely, if not entirely, moved on from reliance on these UNEs.’”28 

 
25 Unbundled Access to Network Elements; Review of the Section 251 Unbundling Obligations of 

Incumbent Local Exchange Carriers, Order on Remand, 20 FCC Rcd 2535, ¶ 131 (adopted 204, released 
2005) (“Triennial Review Remand Order”) (finding “no impairment” based on “more than sufficient 
potential revenues . . . to justify deployment” above 12 DS3s); Triennial Review Order ¶ 388 (limiting 
unbundling obligation to 12 DS3s “based on our predictive judgment that this point will serve as an 
incentive for further facilities deployment”); see also Triennial Review Remand Order ¶ 116 n.330 
(“[W]e reject the idea that a wholesale market is required to identify a lack of impairment for DS3 and 
dark fiber transport . . . because we find that self-provisioning is possible at these capacities.”); Business 
Data Services in an Internet Protocol Environment et al., Report and Order, 32 FCC Rcd 3459, ¶ 86 
(2017) (finding based on competitive principles and market analysis that regulation is unnecessary for 
“higher bandwidth (i.e., above DS3)”). 

26 Opposition of Sonic Telecom, LLC to Petition for Forbearance of USTelecom, Petition of 
USTelecom for Forbearance Pursuant to 47 U.S.C. § 160 to Accelerate Investment in Broadband and 
Next-Generation Networks, WC Dkt No. 18-141, at 2-3 (filed Aug. 6, 2018). 

27 UNE Order at ¶ 123. 
28 Id. (citing USTelecom Comments at 53).  Lastly, the CPUC is not free to upend the FCC’s 

conclusions in the UNE order regarding non-impairment.  The Communications Act commits to the FCC 
in the first instance the determination of impairment and necessity, and once the FCC makes that 
determination, states cannot come to contrary conclusions and enact laws or regulations that frustrate the 
FCC’s implementation of its statutory duty.  47 U.S.C. §§ 251(d)(3)(B)-(C); see U.S. Telecom Ass'n v. 
FCC, 359 F.3d 554 (D.C. Cir. 2004) (holding that the FCC may not subdelegate to states granular 
impairment analyses). 
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Sonic’s comments that “reasonably-priced competitive fiber services” are available on 

comparatively few interoffice routes are also misplaced.29 As AT&T addressed in its 

September 3, 2021 comments in this proceeding, AT&T and other providers face intense 

competition for internet services, including middle-mile services, which ensures that those 

services are affordable.30 AT&T’s services can include, among other things, middle-mile 

transport connecting to AT&T’s ADI ports. These services are subject to intense competition 

from multiple other facilities-based providers in California, which ensures these services, 

including the middle-mile components, are disciplined by competition and are affordable.   

Sonic is also incorrect in stating that “AT&T does not make dark fiber available on 

commercial terms.”31 AT&T currently offers a licensed dark-fiber solution that connects 

customer premises. The reason AT&T does not lease dark fiber on commercial terms that Sonic 

may find more attractive is that California Public Utilities Code Section 851 requires AT&T to 

file an application with the Commission to obtain approval of such a lease. Based on AT&T’s 

experience, such approval can take over a year to obtain. A delay of this magnitude would not be 

tolerated by companies who need to quickly scale up their services. Thus, the solution to the 

issue described by Sonic is for the Commission to reform its process to exempt dark-fiber leases 

from Section 851 review.   

 
29 Sonic Opening Comments at 5 
30 Opening Comments of AT&T California (U 1001 C) on Assigned Commissioner’s Ruling 

Dated August 6, 2021 Regarding Middle-Mile Broadband Network, Rulemaking (R.) 20-09-001, at 11-12 
(Sept. 3, 2021). 

31 Id. at 5. 
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IV. GOVERNMENT OPERATED MIDDLE-MILE NETWORKS IN OTHER 
STATES INDICATE THE CHALLENGES OF LONG-TERM SUSTAINABILITY 
OF SUCH NETWORKS.  

The comments contained few concrete examples of other statewide open-access networks 

comparable to California’s vision for its middle-mile network. The examples provided by the 

Advanced Communications Law & Policy Institute (“ACLPI”) at New York Law School 

underscore that financial sustainability of a government-owned network is a major challenge in a 

number of states, and a steady source of funding must be guaranteed.32 The ACLPI examples 

also highlight that middle-mile networks have failed when they do not target unserved areas, 

when they invest resources that lead to overbuild, or when they invest in providing coverage that 

is too ambitious in geographic scope.33   

AT&T encourages the Commission to take into consideration the policy 

recommendations offered by ACLPI. In particular, the Commission is well advised to engage 

with last-mile providers from the inception of the project, to vet them carefully, and to consider 

their incentives and disincentives for partnering with the state.34 AT&T also supports the 

recommendation of EFF that clear structural separation should be maintained between 

infrastructure and broadband services in order for all parties to be able to lease access from the 

state on equal terms.35 

 
32 Comments of the Advanced Communications Law & Policy Institute at New York Law School 

to the ALJ’s Email Ruling Issued September 9, 2021 (“ACLPI Opening Comments”), Rulemaking 
(R.) 20-09-001, at 15-17 (Oct. 1, 2021); see also, CCTA Opening Comments at 13-15. 

33 ACLPI Opening Comments at 4-6, 9, 22, 24-25. 
34 Id. at 29-31. 
35 EFF Opening Comments at 8. 
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V. CONCLUSION 

AT&T appreciates the opportunity to provide its reply to the opening comments and 

looks forward to the Commission’s issuance of the staff report regarding recommendations for 

the location of the state’s middle-mile network. 
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