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BEFORE THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CALIFORNIA

Implementing Senate Bill 846 Rulemaking 23-01-007
Concerning Potential Extension of (Filed January 12, 2023)
Diablo Canyon Power Plant

Operations.

CAlifornians for Renewable Energy, Inc. (CARE)
Application for Rehearing
I. Introduction
Pursuant to Public Utilities Code Section 1731(b)(1) and Rule 16.1 of the
Commission Rules of Practice and Procedure, CAlifornians for Renewable Energy
(CARE) submits this Application for Rehearing of Decision 23-12-036
conditionally Approving Extended Operations at the Diablo Canyon Nuclear
Power Plant Pursuant to Senate Bill 846. The Commission voted to adopt the
Decision at its meeting on December 14, 2023, approving extended operations at

the Diablo Canyon Power Plant.

CARE is eligible to file an application for rehearing pursuant to Rules 1.4
and 16.2 of the Rules of Practice and Procedure as CARE has been granted party
status in the proceeding. This application is timely because it is filed and served

within 30 days after the date the Commission issued the Decision, on December

14, 2023.

In Decision 23-12-036 the commission alleges that it is implementing the
requirements of SB 846 but fails to accomplish any of its required duties under the
statue. The commission failed to determine if there were adequate new renewable
and zero carbon resources to replace Diablo Canyon by the end of 2023 as
required by Public Utilities Code Section 712.8(c)(2)(D). The commission acted in

an arbitrary and capricious manner by ignoring its own analyses which CARE



requested official notice of which demonstrate that adequate resources are
currently available to retire Diablo Canyon by end of 2023. The commission failed
to determine that extending the operation of Diablo Canyon was prudent as they
did not determine if the project’s costs were just and reasonable as required by
PRC Section 451 and SB 846. In fact, as the decision admits the commission was
unable to determine the true costs of extending Diablo Canyon operations.! The
commission failed to analyze whether the project was reliable which is required to
determine if extension of the Diablo Canyon operations is prudent as required by
SB 846. Finally, the commission failed to determine if the project was safe as it
ignored possible safety issues not related to the NRC’s nuclear safety analyses and
failed to acknowledge the NRC’s inadequate oversight of the Diablo Canyon

Power Plant.

II. The commission failed to comply with Public Utilities Code Section
712.8 (¢)(2)(D)

Public Utilities (Pub. Util.) Code Section 712.8(¢)(2)(D) requires that, “If
the commission determines that new renewable energy and zero-carbon resources
that are adequate to substitute for the Diablo Canyon powerplant and that meet the

state’s planning standards for energy reliability have already been constructed

and interconnected by the time of its decision, the commission may issue an order

that reestablishes the current expiration dates as the retirement date, or that
establishes new retirement dates that are earlier than provided in subparagraph
(4) of paragraph (1), and shall provide sufficient time for orderly shutdown and
authorize recovery of any outstanding uncollected costs and fees.” The scoping
memo memorializes this requirement of SB 846 stating one of the issues in the

proceeding is, “Whether new renewable energy and zero-carbon resources that

I'D. 23-12-036 Conclusions of Law #16 Page 127.



will be constructed and interconnected by the end of 2023 are an adequate
substitute for Diablo Canyon and will meet the state’s planning standards for
energy reliability.” Conclusion of Law # 7 in D. 23-12-036 states that, “Focusing
on the current portfolio of resources expected to achieve interconnection by the
end of 2023 is not only consistent with the plain language in Pub. Util. Code
Section 712.8(¢)(2)(D) but enables parties and the Commission to incorporate the
most up-to-date resource planning assumptions, grid conditions, and policy

developments/procurement orders.”?

Even though the commission absolutely knew it was required to examine
procurement up until the end of 2023 the decision reveals that the commission only
considered zero carbon resources with net qualifying capacity installed through
March 2023 despite the SB 846 requirement that new resources added before the
decision are to be considered.> The commission did not even consider or include in
the docket the Joint Reliability Planning Assessment Third Quarterly Report?
which was issued on August 28, 2023, and included data on new zero carbon

resources that have been procured.

The commission acted in an arbitrary and capricious manner in denying’
CARE’s December 4™ motion® to take official notice of the Joint Reliability

Assessment Fourth Quarterly Report which updates procurement activity. The

2D. 23-12-036 Page 126 Conclusion of Law # 7.

3D. 23-12-036 Page 16 “Lastly, the May 2023 Joint Planning Assessment updated the status of demand
and new resource additions for summer 2023. Overall, the report indicates an increase in net qualifying
capacity installed through March 2023”.

4 https://efiling.energy.ca.gov/Lists/DocketlLog.aspx?docketnumber=21-ESR-01

3 D. 23-12-036 Page 116 “All other outstanding motions or requests for which rulings have not been
issued are deemed denied.”

® CARE’s Motion was filed on December 4" two days after the Joint Agency’s issued its Fourth Quarterly
Report. https://docs.cpuc.ca.gov/PublishedDocs/Efile/GO00/M521/K262/521262255.PDF The motion
and the report ae included as attachment 1 to this rehearing request.
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https://efiling.energy.ca.gov/Lists/DocketLog.aspx?docketnumber=21-ESR-01
https://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M521/K262/521262255.PDF

Fourth Quarter Joint Reliability Assessment demonstrates that the procurement
delays that this decision relies on to determine adequate resources have not been
procured do not exist. The commission failed to consider its own report which
updates procurement activity and reliability issues as required by Pub. Util. Code

Section Code Section 712.8(c)(2)(D).

The commission also acted in an arbitrary and capricious manner when it
denied CARE’s motion for official notice of the CPUC’s November 2, 2023,
“Procurement in Compliance with D.19-11-016 and Mid Term Reliability (D.21-
06-035) per February 1, 2023.”7 This report was issued before the closure of the
record in this proceeding. CARE’s motion filed on November 2, 2023, and was
unopposed. Failure to grant official notice when no party opposed the motion is
arbitrary and capricious. It is arbitrary and capricious for the commission to
ignore its own November 2, 2023, report which demonstrates complete compliance
with procurement orders from D. 19-11-016 as of February 2023.% The November
2, 2023, report also states that, “LSEs provided documentation that reports they
expect to collectively come close to meeting Tranche 1 and Diablo Canyon
Replacement.”® The report which only includes procurement activity as of
February 2, 2023 states that, “LSEs’progress towards Diablo Canyon Replacement
Firm Zero Emitting is pending the necessary compliance documentation

verification to be filed by 2/1/2025.” The commission committed a clear legal

"November 3, 2023, CAlifornians for Renewable Energy, Inc. (CARE) Request for Official Notice.

https://docs.cpuc.ca.gov/PublishedDocs/Efile/G000/M520/K708/520708896.PDF
8

https://www.cpuc.ca.gov/-/media/cpuc-website/divisions/energy-division/documents/integrated-

resource-plan-and-long-term-procurement-plan-irp-ltpp/public-report-d 1 9mtr-compliance-summaries-feb-
2023-vintagel.pdf  Slide 14 Document Included as attachment 2 to this rehearing request.

% https://www.cpuc.ca.gov/-/media/cpuc-website/divisions/energy-division/documents/integrated-
resource-plan-and-long-term-procurement-plan-irp-ltpp/public-report-d 1 9mtr-compliance-summaries-feb-
2023-vintagel.pdf Slide 49.
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error by not considering procurement of zero carbon resources until the end of

2023 as required by Pub. Util. Code Section Code Section 712.8(¢)(2)(D).

III. The Decision is unlawful as it does not comply with Public Utilities Code
Section 451.

D. 23-12-036’s Conclusion of Law # 16 states that, “PG&E’s cost forecast
does not reflect all of the costs associated with DCPP extended operations, and
therefore is not an adequate foundation upon which to evaluate the cost-
effectiveness, prudence, or reasonableness of DCPP operations.”!® Section 451 of
the California Public Utilities Code requires that “[a]ll charges demanded or
received by any public utility * * * shall be just and reasonable.” Section 454,
subdivision (a), provides that "no public utility shall raise any rate or so alter any
classification, contract, practice, or rule as to result in any increase in any rate,
except upon a showing before the commission and a finding by the commission
that the increase is justified." The decision admits it cannot even determine the
costs of the Diablo Canyon extension, much less determine if the costs are just and
reasonable. The commission decision violates Section 451 as it authorizes rates

and doesn’t know the cost much less whether the costs are just and reasonable.

In assessing whether a rate is “just and reasonable,” the courts determine,
among other things, whether the rate comports with the “cost-causation principle”
which requires that the rates charged for electricity reflect the costs of providing it.
In this proceeding the commission cannot even determine what the costs are so
they cannot meet the just and reasonable standard. The PD cannot make a finding
or conclusion regarding the consistency of continuing operations of Diablo Canyon
with PRC Section 451 as the commission cannot even determine the cost of the

extension of operations. The PD commits clear legal error.

10D, 23-12-036 Page 127 Conclusion of Law # 16.



IV. Reliability
Conclusion of Law # 27 of D. 23-12-036 states that ensuring system

reliability is a key legislative rationale for the extension of DCPP operations. !
CARE provided evidence in its opening testimony that the DCPP is not reliable in
electrical emergencies and is many times the cause of these emergencies because
of its size. CARE’s opening testimony details 16 electrical emergencies declared
by CAISO where Diablo Canyon was at least 50% offline.'? This is almost half of
electrical emergencies that occurred between 2017 and 2021. In the only rolling
blackouts that have occurred in California since 2001, Diablo Canyon was a major
factor. “Steve Berberich, president and chief executive officer of California 1.S.0.,
on Tuesday defended his organization’s decision to order rolling blackouts rather
than dipping into reserve power supplies set aside for emergencies. He said the
grid had to keep some reserves on hand in case a plant like Diablo Canyon

unexpectedly shut down. "’ *

‘His fears were well founded as Diablo Canyon Unit 1
was offline from July 18, 2020 to August 2, 2020 at the height of the summer
season.”’'* No party challenged this testimony and it remains undisputed in the

evidentiary record.

V. Conclusion
The record of this proceeding does not allow the commission to extend
operations at the Diablo Canyon Power Plant. The commission cannot determine
that the costs to extend operations at Diablo Canyon are just and reasonable since
they cannot determine the true costs of the extension. The commission has ignored

its own reports which demonstrate adequate zero carbon resources are now

11D, 23-12-036 Page 129, Conclusion of Law # 27.
12 Exhibit CARE-01 Pages 13-16.

13 Exhibit CARE -01 Page 12,13.

14 Exhibit CARE -01 Page 13.



available to retire Diablo Canyon and meet all CPUC procurement orders. The
commission cannot determine that extension of operations at Diablo canyon is
prudent since the unrefuted testimony in the record demonstrates Diablo Canyon is

often unavailable in electrical emergencies.

VI. Proposed changes to the Decision

Findings of Fact

1. The commission finds that the record of the proceedings does not allow
us to determine if the costs of extending the Diablo Canyon Power plant operations

are just and reasonable.

2. The commission finds that there is undisputed evidence demonstrating
the Diablo Canyon Power Plant has proven unreliable in CAISO declared
emergencies. It is therefore imprudent to extend operations at the Diablo Canyon

Power Plant.

3. The commission finds that there are adequate zero carbon resources to

replace Diablo Canyon by the end of 2023

Conclusions of Law

1. The record of the proceeding does not allow the commission to
determine the true costs of extending operations at Diablo Canyon and therefore
cannot determine compliance with PRC Section 451.

2. The commission takes judicial notice of the Joint Agencies Fourth
Quarter Reliability Assessment which demonstrates that adequate zero carbon
resources have been procured to retire Diablo Canyon and meet CPUC

procurement orders.



3. The record of the proceeding demonstrates that the Diablo Canyon

Power Plant has been unavailable during almost half of CAISO declared electrical

emergencies.
ORDER
IT IS ORDERED that:
1. The commission finds that there are adequate zero carbon resources to

replace Diablo Canyon by the end of 2023 and finds that the project is not just and

reasonable and orders the original retirement dates of Diablo Canyon of November

2, 2024, for (Unit 1) and August 26, 2025, for (Unit 2) to be implemented.
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Respectfully submitted,
/s/ Robert Sarvey
Robert Sarvey

501 W Grant Line Rd.
Tracy, CA 95376

January 13, 2024
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