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December 24, 2021 Proposed Resolution W-5250 
 Agenda ID: 20211 

 
To:  All Interested Persons  

 
 
Enclosed is Proposed Resolution W-5250 of the Water Division, which rejects Havasu Water Company’s 
Advice Letter 48-W. Proposed Resolution W-5250 is scheduled to appear on the January 27, 2022 
Commission Meeting Agenda (ID# 20211). 
 
The Commission may act on this resolution or it may postpone action until later. When the Commission 
acts on a proposed resolution, the Commission may adopt all or part of the proposed resolution, as 
written, or amend or modify the proposed resolution; or the Commission may set the proposed 
resolution aside and prepare a different resolution.  Only when the Commission acts does the resolution 
become binding. 
 
Interested persons may submit comments on Proposed Resolution W-5250 via email to 
Water.Division@cpuc.ca.gov on or before January 13, 2022. Please reference “Proposed Resolution  
W-5250” in the subject line.  
 
Interested persons must also serve a copy of their comments on the utility on the same date that the 
comments are submitted to the Water Division. If email is unavailable, please submit comments to: 
 

California Public Utilities Commission 
Water Division 
505 Van Ness Avenue 
San Francisco, CA  94102 

 
Comments should focus on factual, legal, technical errors, or policy issues in the proposed resolution.   
 
Persons interested in receiving comments submitted may contact the Water Division at 
Water.Division@cpuc.ca.gov or (415) 703-1133. Please reference “Proposed Resolution W-5250.” 
 
 

/s/ BRUCE DEBERRY 
Bruce DeBerry, Program Manager 
Water Division 

 
Enclosures: Proposed Resolution W-5250 
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mailto:Water.Division@cpuc.ca.gov
mailto:Water.Division@cpuc.ca.gov


PROPOSED RESOLUTION 
Resolution W-5250 

WD 

January 27, 2022 

Agenda ID #20211 
 

1 
435162443   

PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

WATER DIVISION RESOLUTION W-5250 

 January 27, 2022 
 

R E S O L U T I O N 

(RES. W-5250) HAVASU WATER COMPANY. ORDER 

REJECTING ADVICE LETTER 48-W IN ACCORDANCE 

WITH GENERAL ORDER 96-B, GENERAL RULE 7.6.2.  

 

SUMMARY 
 

By Advice Letter (AL) 48-W, filed on October 22, 2021, Havasu Water Company 

(Havasu) seeks a general rate increase producing additional annual revenues of $61,100, 

or 22.80%, based on a Rate of Margin (ROM) of 23.65%. Havasu also requests a change 

to Commission Resolution W-5224 addressing the utility’s prior AL 45-W to resolve the 

utility’s water supply issue involving the disputed easement with the Chemehuevi 

Indian Tribe.  

 

This Resolution rejects Havasu’s AL 48-W for the following reasons: 1) Havasu did not 

comply with the Commission’s AL requirements set-forth in General Order 96-B, Water 

Industry Rule 4.1(3) requiring that utilities serve all interested parties;1 2) Havasu’s 

request that the Commission find that the easement exists is denied because the 

Commission has already found that the easement has expired; and 3) Havasu’s request 

for a rate increase to pay for the construction of wells is not properly before the 

Commission at this time because the wells have not been constructed or placed in 

service. 

 

BACKGROUND  

By Advice Letter (AL) 48-W, filed on October 22, 2021, Havasu Water Company 

(Havasu) requested authority under General Order (GO) 96-B, Rule 1.7 and 7.6.2, Water 

 
1 Havasu did not serve a copy of AL 48-W to Chemehuevi Indian Tribe, an interested party 

involved in the easement dispute with Havasu, an issue the utility is requesting the 

Commission to address as part of its rate increase request in AL 48-W. 
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Industry Rules 7.3.3(5), and Section 454 of the Public Utilities Code to increase its 

annual revenues by $61,100, or 22.80% for Test Year (TY) 2021.  

Havasu’s present rates were approved on June 11, 2020, by Commission Resolution W-

5224, which authorized a general rate increase of $49,165, or 21.67% for TY 2019. 

Havasu is a Class D water utility which provides domestic water service to 211 metered 

service connections. Havasu’s service territory is in the unincorporated community of 

Havasu Lake in San Bernardino County. 

 

Havasu’s water system consists of four pumps, a chlorinator, sand filter, 150,000-gallon 

storage tank, and a 10,000-gallon pneumatic tank. The sole source of the system is Lake 

Havasu. Under the system’s current configuration, the total water supply capacity of 

the system is 120 gallons per minute (gpm) or 403,200 gallons. As indicated in Havasu’s 

2017 sanitary survey conducted by the State Water Resources Control Board, Division 

of Drinking Water (DDW), the system sufficiently meets its maximum day demand 

(MDD) of 89,700 gallons.2  

 

Havasu purchases water annually from the City of Needles. Havasu pumps water from 

Lake Havasu to its water treatment plant across land owned by the Chemehuevi Indian 

Tribe (the “Tribe”) pursuant to an easement granted by the United States Department of 

the Interior and the Tribe, as described below. 

 

Chemehuevi Indian Tribe v. Havasu Water Co. et al. 

 

Havasu is presently a defendant in a complaint brought in Federal Court by the 

Chemeheuvi Indian Tribe seeking declaratory and injunctive relief against Havasu for 

claims of trespass on tribal land. See First Amended Complaint for Declaratory and 

Injunctive Relief and for Money Damages (the “Complaint”), Chemehuevi Indian Tribe 

v. Havasu Water Co. et al., No. EDCV 20-471-GW-KKx (C.D. Cal July 29, 2020), attached 

here as Appendix 1 (“Chemehuevi Indian Tribe v. Havasu”). A central issue in Chemehuevi 

Indian Tribe v. Havasu is the legal status of Havasu’s easement running over the 

Chemehuevi Indian Reservation Land.  

 

 
2 The MDD represents the maximum consumption of water any one day of the year. DDW used 

peaking factors to estimate the MDD. 
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In Chemehuevi Indian Tribe v. Havasu, the Tribe asserts that the easement was created 

pursuant to a 1976 Settlement Agreement for a term of 30 years with the possibility of 

extension (the “1976 Settlement Agreement”). The easement could be extended if the 

Commission, or any other governmental agency having jurisdiction over the operations 

of Havasu, required the easement to have a longer term for the purpose of providing 

sufficient access to the Colorado River. Id. at 8. The Tribe contends that the easement 

was never extended, notwithstanding a resolution passed by the San Bernardino 

County Board of Supervisors purporting to extend it “in perpetuity”. Complaint at 8-10. 

The Tribe claims that the easement expired by its terms in 2006 and that Havasu is 

therefore trespassing on the Tribe’s trust lands and must immediately remove itself 

from those trust lands. Id. at 10, 14.  

The Tribe further claims that the State of California, “may not regulate the property or 

conduct of Indians or tribes in Indian country”, and that therefore, the Commission, an 

agency of the State of California, has “no jurisdiction to enforce state law against the 

Tribe, which also enjoys sovereign immunity from suit.” See Plaintiff’s Opposition to 

Defendant’s Motion for A Stay at 2, Chemehuevi Indian Tribe v. Havasu, attached here as 

Appendix 2. 

Havasu responds that the easement was extended in perpetuity by the San Bernardino 

Board of Supervisors on May 4, 1981, and, if the Commission finds that the easement 

was not extended, that Havasu will be required to drill new wells. AL 48-W at 1, 3.  

Havasu further asserts that the Commission has primary jurisdiction, relative to the 

Federal District Court, regarding determining status of the easement, stating that “[o]n 

October 21, 2021, the CPUC obtained primary jurisdiction over the claims in this action 

when Havasu filed Advice Letter 48-W, invoking the CPUC’s rate making authority.” 

See Havasu’s Memorandum of Points and Authorities In Support of Motion to Stay This 

Action at 6, Chemehuevi Indian Tribe v. Havasu, attached here as Appendix 3.  

Prior Commission Action 

In Decision 85-04-056 the Commission interpreted the easement’s terms, stating, “[t]he 

grant of easement to cross the Indians' land is for a period of 30 years so long as said 

easement is actually used for its specified purpose, but the grantor agrees to extend its 
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term as may be required by this Commission or other governmental agencies having 

jurisdiction. Staff recommends that the termination date be extended to such a time as 

the easement is no longer necessary for providing public utility water service. The staff 

recommendation appears reasonable and will be adopted.” D.85-04-056 at 9. In that 

decision, the Commission ordered the extension of the easement, providing that “[t]he 

termination date of the contract with the Chemehuevi Indians to use the easement to 

cross their lands shall be extended to such a time as the easement is no longer necessary 

for providing public utility water service.” Id. at Ordering Paragraph 4.  

However, despite the language of the Decision, in Resolution W-5059, the Commission 

subsequently found that Havasu’s easement for the supply line expired in 2006. Res. W-

5059 at 2. The Commission directed the Division of Water and Audits to assist the 

parties to resolve the easement matter. Id.  The parties were unable to arrive at a 

resolution, which led to the litigation described above. 

 

Havasu's present request 

By AL 48-W, Havasu asserts that it requires a rate increase “because current rates fall 

far short of the revenues from its last general rate case Res. W-5224 to drill new wells, 

which will be required, if HWC’s easement to distribute water to the Havasu Landing 

community is not determined to have been extended in perpetuity.”  

 

In AL 48-W, Havasu also asks the Commission to “exercise its ratemaking authority” to 

“construe deeds conveying real property easements” in order to determine that Havasu 

“owns an easement that permits it to obtain water from Lake Havasu via a pipeline 

through the government’s land, and therefore need not drill new wells on the 

government’s land in lieu of the exercise of the easement.” AL 48-W, pp. 3-4.  Havasu 

further requests that the Commission order Havasu to enforce those water rights 

against the record titleholders, record notice to preserve its easements, and order the 

Utility and Audits Compliance Division to intervene in proceedings before any court or 

agency exercising jurisdiction over the record titleholders to prevent them from 

obtaining rights inconsistent with those held by Havasu under its easement. Id. 

 

NOTICE AND PROTESTS 
 

In accordance with GO 96-B, Havasu served a copy of Advice Letter 48-W to its service 

list on October 21, 2021. However, Havasu did not properly serve all interested parties 

as required by the Commission’s General Order 96-B, Industry Rule 4.1(3). 
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DISCUSSION 
 

In accordance with the Commission’s General Order 96-B, General Rule 7.6.2, the 

Commission is rejecting Havasu’s Advice Letter (AL) 48-W request for the following 

reasons: 

1. Havasu did not properly serve all interested parties as required by the 

Commission’s General Order (GO) 96-B, Water Industry Rule 4.1(3).  

 

In this case Havasu did not serve a copy of its request filed in AL 48-W to Chemehuevi 

Indian Tribe, an interested party involved in the easement dispute with Havasu, an 

issue the utility is requesting the Commission to address as part of its rate increase 

request AL filing. Havasu therefore did not fully comply with the Commission’s AL 

requirements set-forth in GO 96-B, Water Industry Rule 4.1(3). 
 

 

2. Havasu’s request that the Commission find that the easement exists is denied 

because the Commission already determined that the easement has expired in 

Res. W-5059.  

In AL 48-W, Havasu asks the Commission to find that it owns an easement that permits 

it to obtain water from Lake Havasu via a pipeline through the tribe’s land. Havasu 

cites to Camp Meeker Water System, Inc. v. Public Utilities Commission (1990) 51 

Cal.3d 845, 850 (“Camp Meeker”) for the proposition that the Commission may exercise 

its ratemaking authority to construe deeds conveying real property and easements to 

Havasu “in the same manner that a court or agency construes any written instrument”. 

See AL 48-W at 3-4, citing Camp Meeker at 850. 

Framework for Jurisdictional Analysis 

 

The CPUC has subject matter jurisdiction over a disputed issue if that issue falls within 

the scope of the authority granted the CPUC by the California Constitution or the 

Legislature. Lack of subject matter jurisdiction is a fundamental defect that cannot be 

waived, nor can the parties confer jurisdiction by stipulation. National Union Fire Ins. 

Co. v. Stites Prof. Law Corp. (1991) 235 CA3d 1718, 1724. Further, "[a] judgment 

rendered by a court that does not have subject matter jurisdiction is void and 

unenforceable and may be attacked anywhere, directly or collaterally, by parties or by 
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strangers. Marlow v. Campbell (1992) 7 CA4th 921, 928. These fundamental principles 

are equally applicable to the jurisdiction of administrative agencies like the CPUC. 

The Commission has traditionally left matters of easement construction and 

interpretation to the Courts, however there are limited exceptions where the 

Commission will review easements when necessary to address issues within the 

Commission’s jurisdiction. See e.g., Camp Meeker (ascertaining facts regarding deeds 

which conveyed easements and associated water rights, as necessary to address an 

application for increased rates.) 

The Camp Meeker Court held that our authority in construing deeds conveying real 

property and easements is limited to ratemaking and is “not for the purpose of 

resolving disputes between parties claiming rights under the deeds, or to enforce rights 

conveyed by those deeds.” Camp Meeker at 850.3 In that case, we acknowledged that we 

do not have jurisdiction equivalent to that of a court to adjudicate incidents of title and 

that we “would be bound by a judicial ruling in a quiet title action brought by any 

person claiming an interest in the subject property who believes the Commission ruling 

clouds his title.” Id. at 850.  

Here, Havasu would have us resolve the easement dispute between the Tribe and 

Havasu in Havasu’s favor, under the rationale that it would be an exercise of our 

ratemaking authority. However, we have already found that the easement has expired. 

See Res. W-5059 at 2. In that Resolution we stated that, “in accordance with CA Health 

and Safety Code Section 116555 (a)(3), [Havasu] must ensure that the system provides a 

reliable and adequate supply.” Id.  We further stated that “[w]hile there has been no 

negotiated settlement during the past 9 years and water has continued to be delivered 

under the past agreement, continuing this uncertainty does not benefit [Havasu] or its 

customers.”  Six years have passed since Res. W-5059 and the parties still have not 

resolved the easement dispute.  Further, pursuant to the 1976 Settlement Agreement we 

 
3 The central holding of Camp Meeker was technically overruled by the California Legislature in the Calderon-Peace-

MacBride Judicial Review Act of 1998 (Stats. 1998, c. 886, Sections 1-1.5) (hereafter referred to as “SB 799”). However, 

SB 799 extended only to the standard of judicial review of Commission decisions articulated in Camp Meeker. SB 799 

did not overrule Camp Meeker’s holding that the Commission can construe property ownership only for ratemaking 

purposes, provided that such construal shall not bind the parties in any future civil actions involving title to the 

property in question. 
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may have had authority to extend the easement prior to its expiration. However, post-

expiration we have no further authority over the easement.  

We therefore find that Havasu’s request that the Commission determine the rights of 

the Tribe and Havasu with regard to the easement would address disputed property 

rights, which is beyond the scope of our subject matter jurisdiction, as recognized in 

Camp Meeker. Resolution of the easement dispute is a matter for the courts.  

 

3. Havasu’s request for a rate increase is not properly before the Commission at 

this time.  

Rate base offsets are available for used-and-useful utility plant only (unless specifically 

exempted by the Commission). See D.96-02-032 at 2 (finding that water utility may seek 

rate base offsets on capital projects that are used and useful); see also P.U. Code Section 

727.5.   

 

Here, Havasu has requested a rate increase to pay for the construction of new water 

wells, should the Commission find the easement does not exist. AL 48-W at 1. 

That issue is not properly before the Commission at this time, however, because the 

water wells have not been constructed or placed in service and it is speculative whether 

Havasu needs to or will construct the wells.  

 

As we have previously found that the easement is expired, it therefore does not exist for 

ratemaking purposes.  Continuing uncertainty over the status of the easement does not 

benefit Havasu or its customers.  We remind Havasu that it has the obligation under 

Health and Safety Code Section 116555(a)(3) to ensure that its system provides a reliable 

and adequate supply of water.  

Accordingly, Havasu should take appropriate steps to ensure that it is meeting its 

obligation to provide reliable and adequate supply of water, either by reaching an 

agreement with the Tribe to renew the easement, or otherwise resolve the easement 

dispute, drilling new wells, or identifying another source of water for its customers.  

While Havasu may pursue drilling new wells in light of our findings, it remains 

speculative at this time whether Havasu will in fact drill wells and when such wells will 

be placed into service.  Havasu may seek a general rate increase based on operation and 



PROPOSED RESOLUTION 
Resolution W-5250 

WD 

January 27, 2022 

Agenda ID #20211 
 

8 
435162443   

maintenance costs and utility capital expenditures that are appropriate for cost recovery 

at the time of the request.   

 

 COMMENTS 
 

Public Utilities Code section 311(g)(1) provides that resolutions generally must be 

served on all parties and subject to at least 30 days public review and comment prior to 

a vote of the Commission. 

Accordingly, the draft resolution was mailed to the service list and made available for 

public comment on December 24, 2021. 

 

FINDINGS 

 
1. By Advice Letter (AL) 48-W, filed on October 22, 2021, Havasu Water Company 

(Havasu) requested a general rate increase for Test Year 2021 producing 

additional annual revenues of $61,100, or 22.80%, based on a Rate of Margin of 

23.65%. 

 

2. By AL 48-W, Havasu also requests a change to Commission Resolution W-5224 

addressing the utility’s prior AL 45-W to resolve the utility’s water supply issue 

involving the disputed easement with the Chemehuevi Indian Tribe. 

 

3. In accordance with General Order 96-B, Havasu served a copy of AL 48-W to its 

service list on October 21, 2021.  

 

4. Havasu did not serve a copy of AL 48-W to Chemehuevi Indian Tribe, an 

interested party involved in the easement dispute with Havasu. This is an issue 

the utility is requesting the Commission to address as part of its rate increase 

request in AL 48-W. 
 

5. Havasu did not properly serve all interested parties with AL-48 as required by 

the Commission’s General Order 96-B, Industry Rule 4.1(3). 

 
 

6.  In Resolution W-5059, the Commission found that Havasu’s easement for the 

supply line expired in 2006. 
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7. The Commission lacks subject matter jurisdiction to resolve property disputes 

between the Tribe and Havasu concerning the expired easement.  

 

8. Havasu’s request for a rate increase to construct new water wells is not properly 

before the Commission at this time. 
 

 
 

 

THEREFORE, IT IS ORDERED THAT: 

1. Havasu Water Company’s Advice Letter 48-W, filed on October 22, 2021 is 

rejected.   

 

 

This Resolution is effective today. 

 

I certify that the foregoing resolution was duly introduced, passed, and adopted at a 

conference of the Public Utilities Commission of the State of California held January 27, 

2022; the following Commissioners voting favorably thereon: 

 

 

 

  

RACHEL PETERSON 

Executive Director 
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Appendix 1 

 

First Amended Complaint for Declaratory and Injunctive Relief and For Money 

Damages. 
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Appendix 2 

 

Plaintiff’s Opposition to Defendant’s Motion for A Stay. 
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Appendix 3 

 

Havasu’s Memorandum of Points and Authorities in Support of Motion to Stay 

Action. 
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CERTIFICATE OF SERVICE 
 

I certify that I have by either electronic mail or postal mail, this day, served a true copy 

of Proposed Resolution No. W-5250 on all parties in these filings or their attorneys as 

shown on the attached lists. 

 

Dated December 24, 2021 at San Francisco, California. 

 

 /s/Levi Goldman 

Levi Goldman 

 

Parties should notify the Division of Water 

and Audits, Third Floor, California Public 

Utilities Commission, 505 Van Ness Avenue, 

San Francisco, CA 94102, of any change of 

address to ensure that they continue to 

receive documents. You must indicate the 

Resolution number on which your name 

appears. 
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HAVASU WATER COMPANY 
2312 Park Ave. #152, Tustin, CA 92782 

Telephone: 949-523-0900 

 

ADVICE LETTER 48-W 

SERVICE LIST 

 
Sean McCarthy, P.E. 

CA Dept of Public Health 
DDWEM 
464 W. Fourth Street, Suite 437 
San Bernardino, CA 92401 
 

Colorado River Board of California 

770 Fairmont Avenue 
Suite 100 
Glendale, CA 91203-106 

LAFCO 

215 N. “D” Street, Suite 204 
San Bernardino, CA 92415 

 

 

Land Use Services 
San Bernardino County 
385 N. Arrowhead Avenue 

San Bernardino, CA 92415 

 

 

San Bernardino Fire Authority 

620 South “E” Street 
San Bernardino, CA 92415 

 

 

David G. Brownlee 
City of Needles 
817 Third Street 
Needles, CA 92363 
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