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Resolution E-5275.  Bear Valley Electric Service, Inc. Power Purchase Agreement with Shell for Procurement of Bundled Energy and Renewable Energy Credits. 

PROPOSED OUTCOME: 
· Approves Bear Valley Electric Service’s (“BVES” or “Bear Valley”) Power Purchase Agreement with Shell Energy North America (“Shell”) to procure renewable portfolio standard energy and energy credits, as required by Senate Bill 100. 
· Approves the use of a memorandum account to capture refunds or under-collections that arise from this agreement.

SAFETY CONSIDERATIONS:
· Because the Power Purchase Agreement will not require any changes to any facilities operations, there are no incremental safety implications associated with the approval of the Power Purchase Agreement beyond status quo.

ESTIMATED COST:  
· Actual costs of the power purchase agreement are confidential at this time.

By Advice Letter 470-E filed on March 30, 2023. 
__________________________________________________________

Summary
This resolution approves Bear Valley Electric Service’s (“Bear Valley’s” or “BVES’”) power purchase agreement (“PPA”) with Shell Energy North America (“Shell”). The PPA will be used by Bear Valley for procurement of “firm” bundled energy and associated renewable energy credits (“RECs”) under a long-term contract. This resolution also authorizes Bear Valley’s use of a memorandum account to account for any unrealized gains and losses stemming from this PPA.

Background
Overview of the Renewables Portfolio Standard (RPS) Program
First established by Senate Bill (“SB”) 1078 in 2002, California’s RPS program initially required from all electric retail sellers that 20 percent of their sales must be served by renewable resources by 2017. In 2015, this time frame was accelerated with the implementation of SB 350, which set a mandate of 50 percent renewable resources by 2030. SB 350 also required that 65 percent of that renewable resource procurement must be derived from long-term contracts of ten or more years. In 2018, SB 100 was signed into law, further accelerating the mandate by requiring that 60 percent of electric retail sales must be derived from an RPS mix by 2030, and 100 percent of sales by carbon-free resources by 2045. 

Additional background information about the Commission’s RPS program, including links to relevant laws and Commission decisions, is available at https://www.cpuc.ca.gov/rps/ and https://www.cpuc.ca.gov/industries-and-topics/electrical-energy/electric-power-procurement/rps/rps-program-overview/rps-decisions-and-proceedings.
 
Notice
Notice of AL 470-E was made by publication in the Commission’s Daily Calendar.  Bear Valley states that a copy of the Advice Letter was mailed and distributed in accordance with Section 4 of General Order 96-B. 

Protests
Advice Letter 470-E was not protested.  

Discussion

BVES requests approval of a power purchase agreement (PPA) for bundled energy and associated renewable energy credits with Shell Energy North America

On March 30, 2023, Bear Valley filed AL 470-E, requesting Commission approval of a bilaterally negotiated PPA[footnoteRef:2] with Shell, for the procurement of portfolio content category 1 (PCC 1) energy and associated renewable energy credits (RECs). The PPA would procure 6 megawatts (MW) of annual, around-the-clock energy from an unspecified mix of eligible renewable resources (ERRs). [2:  The PPA consists of two primary documents: a Master Power Purchase and Sale Agreement (“Master Agreement”) and a Transaction Confirmation.] 


The following table summarizes the Shell PPA: 
	Generating Facilities
	Project Technology Type
	Total Annual Quantity
	Contract Delivery
Start Date
	Project Location

	Various, existing
	Various ERRs
	
52,560 MWh[footnoteRef:3] [3:  Total annual quantity is 52,560 MWh (prorated to 8,784 MWh in 2024), except 52,704 MWh for the years 2028 and 2032.] 


	November 1, 2024
	Various



In AL 470-E, BVES requests that the Commission issue a resolution that:
1. Approves the Master Agreement, as modified by a Cover Sheet and a Collateral Annex Credit Elections Cover Sheet, and Transaction Confirmation in their entirety, including payments to be made to Bear Valley pursuant to the Transaction Confirmation, subject to the Commission’s review of Bear Valley’s administration of the Master Agreement and Transaction Confirmation.
2. Finds that any procurement pursuant to the Transaction Confirmation is procurement from an eligible renewable energy resource for purposes of determining Bear Valley’s compliance with RPS decisions and applicable laws. 
3. Finds that all procurement and administrative costs (as provided by Public Utilities Code Section § 399.13(g)) associated with the Shell Agreement shall be recovered in rates.
4. Adopts the following facts and conclusions of law in support of the Commission's approval:
a. The Transaction Confirmation is consistent with Bear Valley's RPS Procurement Plan.
b. The Transaction Confirmation is consistent with Bear Valley's 2020 IRP.
c. The terms of the Master Agreement and the Transaction Confirmation, including the price, are reasonable.
d. The deliveries under the Transaction Confirmation shall be categorized as PCC1 RPS procurement under the portfolio content category specified in Public Utilities Code Section § 399.16(b)(1(A), subject to the Commission's after-the-fact verification that all applicable criteria have been met.
e. The Transaction Confirmation is not a long-term financial commitment prohibited by Public Utilities Code Section § 8340 et seg. provided that no eligible renewable energy resource under the Transaction Confirmation is a "baseload generation" as defined in Section 8340(a) or does not produce or emit GHG emissions that equal or exceed the GHG emission rate of a combined-cycle gas turbine power plant as determined in D.07-01-039 (i.e., 1,100 lbs/MWh of CO2).
f. BVES is authorized to establish a memorandum account to track unrealized gains and unrealized losses on the Transaction Confirmation in a new, non-interest bearing memorandum account, the Preliminary Statement form of which is set forth in Appendix E, and BVES is authorized to file such Preliminary Statement form of the memorandum account via a Tier 1 Advice Letter.


Energy Division Review of the Proposed Agreement

Energy Division evaluated the Power Purchase Agreement for the following criteria:
· Consistency with bilateral contracting guidelines;
· Consistency with Bear Valley’s 2020 Integrated Resource Plan , 2021 RPS Procurement Plan, and 2022 Integrated Resource Plan;
· Consistency with portfolio content category requirements;
· Consistency with RPS standard terms and conditions (STCs);
· Consistency with the Commission’s least-cost-best-fit expectations; and 
· Cost reasonableness 
· Compliance with the Interim Greenhouse Gas Emissions Performance Standard

Consistency with Bilateral Contracting Guidelines
In AL 470-E, Bear Valley describes their repeated attempts to procure RPS-eligible generation and RECs. Bear Valley states they had issued two requests for proposals (RFPs): the first being in pursuit of preferably PCC 1 energy under a four-month contract. Bear Valley found that the offers were unsatisfactory and issued a second RFP with a broader, more flexible scope. After certain offers were pursued by Bear Valley, the small utility pursued the proposal from Shell. The PPA considered herein is the result of an agreement reached as a result of the negotiations between Bear Valley and Shell described above. 

In D.06-10-019, the Commission determined that bilateral contracts were permissible provided that they met several conditions, including that the contracts are at least one month in duration, submitted for approval by advice letter, and be deemed reasonable. In D.09-06-050, the Commission determined that bilateral contracts should be reviewed according to the same processes and standards as contracts that are the result of a competitive solicitation. Accordingly, as described in this resolution, Energy Division reviewed the Power Purchase Agreement under the same standards used to review contracts resulting from a competitive solicitation. Applying the above standards, the Shell Power Purchase Agreement is consistent with the bilateral contracting guidelines established in D.06-10-019 and D.09-06-050.

Consistency with Bear Valley’s RPS Procurement Plan and Integrated Resource Plans
Bear Valley’s 2021 RPS Procurement Plan was approved by the Commission in 
D.22-01-004, subject to certain modifications. In compliance of that decision, Bear Valley modified and then filed its Final 2021 RPS Procurement Plan (“RPS Procurement Plan”) on February 17, 2022. 

In its RPS Procurement Plan, Bear Valley indicated that it intended to procure bundled solar energy through the development of a local solar generation facility,[footnoteRef:4] bundled energy through additional RPS purchase agreements, and/or a singular REC contract with both base and optional REC amounts.[footnoteRef:5]  Additionally, in its RPS Procurement Plan, the small utility stated that though it is already complying with the 65 percent long-term procurement requirement, it intended to seek long-term renewable products through a February 2022 RFP.[footnoteRef:6] In this case Bear Valley’s procurement of bundled energy and associated RECs is consistent with the approach laid out in their RPS Procurement Plan. [4:  RPS Procurement Plan at p. 8.]  [5:  Id. at pp. 6-7.]  [6:  Id. at p. 11.] 


Bear Valley filed its 2020 Integrated Resource Plan (“IRP”) in R.20-05-003 on September 1, 2020, which was approved by the Commission in D.22-02-004. Additionally, on November 1, 2022, Bear Valley filed its 2022 IRP with the Commission, which remains under consideration by the Commission. 

In its 2020 IRP, Bear Valley declared its intention to transition away from primarily “brown” power and towards RPS firm contracts for base and seasonal load requirements.[footnoteRef:7] Bear Valley also asserted within its 2020 IRP its goal of securing solar energy contracts for daytime supply as well as wind energy support (“or a blend thereof”) for nighttime supply, starting in 2022.[footnoteRef:8] And finally, in its 2022 IRP, Bear Valley reasserted its goal of meeting GHG emission benchmarks by transitioning to firm RPS energy contracts for base and seasonal loads. In this case Bear Valley’s procurement of firm, bundled RPS energy from Shell is consistent with the goals and objectives laid out in their 2020 and 2022 Integrated Resource Plans. [7:  2020 IRP at p.44.]  [8:  Id. at p.44.] 



Consistency with Portfolio Content Category Requirements
D.11-12-052 requires all load-serving entities (LSEs) to provide sufficient information about the details of their RPS procurement for Commission staff to determine that the LSE’s procurement actually meets the requirements of the portfolio content category (PCC) in which it is claimed. Bear Valley states in AL 470-E that the portfolio content category of the RPS energy to be provided pursuant to the Shell PPA is PCC 1. 

Pursuant to D.11-12-052, RPS procurement can be sufficiently classified as PCC 1 if it meets one of the following criteria:[footnoteRef:9]  [9:  CPUC Portfolio Content Category Classification Review Process Handbook.] 


· First point of interconnection to the Western Electricity Coordinating Council (WECC) transmission grid within the metered boundaries of a California balancing authority area. 
· First point of interconnection with the electricity distribution system used to serve end users within the metered boundaries of a California balancing authority area.
· Generation from a facility that is scheduled into a California balancing authority without substituting electricity from any other source. If another source provides real-time ancillary services required to maintain an hourly or sub-hourly import schedule into the California balancing authority only the fraction of the schedule actually generated by the generation facility from which the electricity is procured may count toward this portfolio content category.
· Generation from a facility that is scheduled into a California balancing authority pursuant to a dynamic transfer agreement[footnoteRef:10]3 between the balancing authority where the generation facility is located and the California balancing authority into which the generation is scheduled. [10:  See the CAISO’s Dynamic Transfer page for more information: http://www.caiso.com/participate/Pages/DynamicTransfers/Default.aspx ] 


In AL 470-E, BVES states that the PPA limits the RPS energy procured by BVES to be from facilities that have a first point of interconnection with a California balancing authority, have a first point of interconnection with distribution facilities used to serve end users within a California balancing authority area, or be scheduled from the ERR into a California balancing authority without substituting electricity from another source.[footnoteRef:11] While the exact ERR(s) to be procured under this contract is left unspecified, Bear Valley attests to Shell’s reliability as a “substantial power supplier, who has contractual obligation under the Transaction Confirmation to locate and retain sufficient and compliant ERRs to provide the required amounts of PCC 1 energy and related RECs”.[footnoteRef:12] Thus,  consistent with D.11-12-052, BVES provided information in 
AL 470-E regarding the expected portfolio content category classification of the renewable energy credits procured pursuant to the Shell PPA.   [11:  BVES AL 470-E, p.3.]  [12:  Id. at p.10.] 


In this resolution, the Commission makes no determination regarding the PCC classification of the RECs to be procured pursuant to this PPA.  The RPS contract evaluation process is separate from the RPS compliance and PCC classification process, which requires consideration of several factors based on various showings in a compliance filing.  Thus, making a PCC classification determination in this resolution regarding the procurement considered herein is not appropriate.   BVES should incorporate the procurement resulting from the approved the Shell PPA and all applicable supporting documentation to demonstrate PCC classification in the appropriate compliance showings consistent with all applicable RPS program rules.

Consistency with RPS Standard Terms and Conditions (STCs)

The Commission requires a set of standard terms and conditions (STCs) required in RPS contracts, six of which are considered “non-modifiable.” The STCs were compiled by the Commission in D.08-04-009, amended in D.08-08-028, and refined in D.10-03-021, as modified by D.11-01-025. 

The Power Purchase Agreement includes all of the RPS “non-modifiable” standard terms and conditions, as set forth in D.08-04-009, D.08-08-028, D.10-03-021, and 
D.11-01-025.

Consistency with the Commission’s Least-Cost-Best-Fit Expectations 

In D.04-07-029, the Commission directs the utilities to use certain criteria for the selection of least-cost and best-fit (“LCBF”) renewable resources on a total-cost basis to comply with the RPS program.[footnoteRef:13] The LCBF requirements enumerated in D.04-07-029, as well as D.11-04-030, D.12-11-016, D.14-11-042 and D.16-12-044 were imposed on California’s three largest investor-owned utilities.  [13:  See §399.14(a)(2)(B).] 


The PPA between Bear Valley and Shell stems from two RFPs, whereby Bear Valley considered Shell the best-fit option, and the contract was then negotiated bilaterally to further meet the procurement, contracting, and resource needs of the small utility. Though Bear Valley is not required to comply to the specific LCBF requirements mentioned above, the small utility states it “considered those factors and objectives in pursuing the resource product reflected in the subject Transaction Confirmation”.[footnoteRef:14]  [14:  BVES AL 470-E, p. 8.] 


In sum, the Bear Valley evaluated its RFPs and bilateral options consistent with the Commission’s LCBF requirements. 

Cost Reasonableness

Though actual costs of the power purchase agreement are confidential at this time, the small utility determined that at the time of the PPA execution, the contract price that resulted from the solicitation and bilateral negotiations was reasonable. Bear Valley justifies the price reasonableness of the contract when it is compared with other bids received in the same time frame regarding relatively comparable RPS products, as well as when compared with levelized wind and solar cost outlooks.[footnoteRef:15]  [15:  In Confidential Appendix B of BVES AL 470-E, Bear Valley details their process of their evaluation analysis.] 


The Commission’s cost reasonableness review for RPS contract prices includes comparisons of proposed RPS contract prices from the Bear Valley RPS solicitations for similar RPS products held around the time of the contract execution. Applying this analysis and the analysis provided by Bear Valley in AL 470-E, the Commission determines that the PPA’s costs are reasonable. 

The total expected costs of the PPA are reasonable based on the PPA price relative to Bear Valley’s solicitation prior to the execution of the agreement and comparable metrics at the time of the execution. 

Provided that the energy and associated RECs derive from an eligible renewable energy resource, payments made by Bear Valley pursuant to the PPA are fully recoverable in rates over the life of the PPA, subject to Commission review of the utility’s administration of the PPA.

Compliance with the Interim Greenhouse Gas Emissions Performance Standard (EPS)
Sections 8340 and 8341 require that the Commission consider emissions costs associated with new long-term (five years or greater) baseload power contracts procured on behalf of California ratepayers. [footnoteRef:16]  [16:   “Baseload generation” is electricity generation at a power plant “designed and intended to provide electricity at an annualized plant capacity factor of at least 60%.”  Section 8340(a).] 


D.07-01-039 adopted an interim EPS that establishes an emission rate for obligated facilities at levels no greater than the greenhouse gas emissions of a combined-cycle gas turbine power plant. Generating facilities using certain renewable resources are deemed compliant with the EPS.[footnoteRef:17]  [17:   D.07-01-039, Attachment 7, p. 4.] 


In AL 470-E, BVES states that the Shell PPA limits renewable generation to be from facilities that have an annualized plant capacity factor of less than 60 percent or emit CO2 at a rate less than 1,100lbs/MWh.[footnoteRef:18]  Thus, the Shell PPA is not covered procurement subject to the EPS because the generating facilities either have a forecast annualized capacity factor of less than 60 percent or will be from baseload facilities that are exempt under the Adopted Interim EPS Rules. [18:  BVES AL 470-E, p.3.] 


Public Safety

California Public Utilities Code Section 451 requires that every public utility maintain adequate, efficient, just, and reasonable service, instrumentalities, equipment, and facilities to ensure the safety, health, and comfort of the public. 

This resolution approves the Shell PPA for the purchase of RPS-eligible generation from potentially a mix of operating and to be developed facilities.  As this PPA does not require any changes in facilities operations, there are no incremental safety implications associated with approval of this PPA beyond the status quo.  Based on the information before us, this PPA does not appear to result in any adverse safety impacts on the facilities or operations of BVES.

RPS ELIGIBILITY AND CPUC APPROVAL 
In AL 470-E, Bear Valley requests that CPUC finds any procurement pursuant to the Transaction Confirmation is procurement from an ERR for purposes of determining Bear Valley’s compliance with any obligation that it may have to procure eligible renewable energy resources pursuant to California’s RPS laws (Public Utilities Code 
§ 311 et seq.) and related Commission decisions and applicable laws. Pursuant to Public Utilities Code § 399.25, the CEC certifies eligible renewable energy resources. Generation from a resource that is not CEC-certified cannot be used to meet RPS requirements. To ensure that only CEC-certified energy is procured under a Commission-approved RPS contract, the Commission has required standard and non-modifiable “eligibility” language in all RPS contracts. That language requires a seller to warrant that the project qualifies and is certified by the CEC as an “Eligible Renewable Energy Resource,” that the project’s output delivered to the buyer qualifies under the requirements of the California RPS, and that the seller use commercially reasonable efforts to maintain eligibility should there be a change in law affecting eligibility.[footnoteRef:19]  [19:  See, e.g., D.08-04-009 at Appendix A, STC 6, Eligibility.] 


The Commission requires a standard and non-modifiable clause in all RPS contracts that requires “CPUC Approval” of a PPA to include an explicit finding that “any procurement pursuant to this Agreement is procurement from an eligible renewable energy resource for purposes of determining Buyer’s compliance with any obligation that it may have to procure eligible renewable energy resources pursuant to the California Renewables Portfolio Standard (Public Utilities Code § 399.11 et seq.), 
D.11-12-020 and D.11-12-052, or other applicable law”.[footnoteRef:20] [20:  See, e.g., D.08-04-009 at Appendix A, STC 1, CPUC Approval.] 


Notwithstanding this language, the Commission has no jurisdiction to determine whether a project is an eligible renewable energy resource, nor can the Commission determine prior to final CEC certification of a project, that “any procurement” pursuant to a specific contract will be “procurement from an eligible renewable energy resource.”

Therefore, while we include the required finding here, this finding has never been intended, and shall not be read now, to allow the generation from a non-RPS eligible resource to count towards an RPS compliance obligation. Nor shall such a finding absolve a seller from its obligation to obtain CEC certification or absolve the purchasing utility of its obligation to enforce compliance with Standard Term and Condition 6, set forth in Appendix A of D.08-04-009 and included in the PPA. Such contract enforcement activities shall be reviewed pursuant to the Commission’s authority to review the administration of such contracts.

Energy Division’s Assessment of Bear Valley’s Request for a Non-Interest Bearing Memorandum Account

Bear Valley requests that the CPUC approve the use of a memorandum account to capture refunds or under-collections that arise from this PPA. Bear Valley argues that the use of a non-interest bearing memorandum account can help the utility eliminate significant fluctuations and uncertainty to its reported earnings associated with derivative gains and losses.[footnoteRef:21] It asserts that if there were fluctuations to Bear Valley’s reported earnings, the small utility would look less reliable to potential investors in the future. Lastly, Bear Valley articulates that if authorized, the non-interest bearing memorandum account will effectively reverse and zero out by the end of the contract period, ultimately having no impact to customers. In addition, in Appendix E of AL 470-E Bear Valley provided a Preliminary Statement form for such a memorandum account. [21:  BVES AL 470-E.] 


Similar memorandum accounts have been authorized by the CPUC in D.09-05-025, D.11-06-030, D.14-12-003, and D.19-08-030. The CPUC finds that the use of a memorandum account is justified here as well. We approve this request on the understanding that no actual additional cost will be recovered or refunded that is not directly incurred as a part of the good faith contract performance. BVES shall file a Tier 1 advice letter with language consistent with the language provided in Appendix E of Bear Valley AL 470-E.
CoNFIDENTIAL INFORMATION
The Commission implemented Public Utilities Code § 454.5(g), which determined in D.06-06-066, as modified by D.07-05-032 and D.21-11-029, states that certain material submitted to the Commission as confidential should be kept confidential to ensure that market sensitive data does not influence the behavior of bidders in future RPS solicitations. D.06-06-066, as modified, adopted a time limit on confidentiality of specific terms in RPS contracts. Such information, such as price, is confidential for 30 days after commercial operation date or 18 months from Commission approval, whichever comes first, except contracts between IOUs and their affiliates, which are public. 

The confidential appendices, marked “CONFIDENTIAL” in the public copy of this resolution, as well as the confidential portions of the advice letter, should remain confidential at this time. 

Comments
This is an uncontested matter in which the resolution grants the relief requested. Accordingly, pursuant to Public Utilities Code § 311(g)(2), the otherwise applicable 
30-day period for public review and comment is being waived.

Findings

1. The PPA is consistent with the bilateral contracting guidelines established in D.06-10-019 and D.09-06-050.
2. Bear Valley’s procurement of bundled energy and associated renewable energy credits is consistent with the approach laid out in their RPS Procurement Plan.
3. Bear Valley’s procurement of firm, bundled RPS energy from Shell is consistent with the goals and objectives laid out in their 2020 and 2022 Integrated Resource Plans. 
4. Consistent with D.11-12-052 BVES provided information in the AL 470-E regarding the expected portfolio content category classification of the renewable energy credits procured pursuant to the Shell PPA.
5. The PPA includes all of the RPS “non-modifiable” standard terms and conditions, as set forth in D.08-04-009, D.08-08-028, D.10-03-021, and D.11-01-025.
6. The PPA was evaluated consistent with the Commission’s least-cost-best-fit requirements.
7. The total expected costs of the PPA are reasonable based on the PPA price relative to Bear Valley’s solicitation prior to the execution of the PPA and comparable metrics at the time of the execution. 
8. Payments made by BVES under the Shell PPA are fully recoverable in rates over the life of the PPA, subject to Commission reasonableness review of BVES’ administration of the PPA and any other conditions contained herein or required by law.
9. The Shell PPA is not covered procurement subject to the EPS because the generating facilities either have a forecast annualized capacity factor of less than 60 percent or will be from baseload facilities that are exempt under the Adopted Interim EPS Rules.
10. Procurement pursuant to the PPA is procurement of Renewable Energy Credits that conform to the definition and attributes required for compliance with the California Renewables Portfolio Standard, as set forth in California Public Utilities Commission Decision 08-08-028, and as may be modified by subsequent decision of the California Public Utilities Commission or by subsequent legislation, for purposes of determining BVES’ compliance with any obligation it may have to procure eligible renewable energy resources pursuant to the California Renewables Portfolio Standard (Public Utilities Code Section 399.11 et seq.), or other applicable law.
11. The immediately preceding finding shall not be read to absolve BVES of its obligation to enforce compliance with Standard Term and Condition 6, set forth in Appendix A of D.08-04-009, and included in this PPA.  
12. The confidential appendices, marked "[REDACTED]" in the public copy of this resolution, as well as the confidential portions of the advice letter, should remain confidential at this time.
13. AL 470-E should be approved without modification.
14. It is reasonable for BVES to establish a memorandum account to track unrealized gains and unrealized losses on the PPA in a new, non-interest-bearing memorandum account in the form proposed in AL 470-E, Appendix E.

Therefore it is ordered that:
1. The request of Bear Valley Electric Service for Commission review and approval of a Power Purchase Agreement with Shell Energy North America (US), L.P. for the procurement of bundled renewable portfolio standard energy and associated renewable energy credits, as requested in Advice Letter 470-E is approved without modification.
2. Bear Valley Electric Services shall file a Tier 1 Advice Letter with language consistent with the tariff language in Appendix E of Bear Valley Electric Service Advice Letter 470-E to establish a non-interest bearing memorandum account to record the unrealized gains or losses with respect to the power purchase agreement with Shell Energy North America (US), L.P., LLC approved in this resolution no later than August 1, 2024.

This Resolution is effective today.

I certify that the foregoing resolution was duly introduced, passed, and adopted at a conference of the Public Utilities Commission of the State of California held on 
June 29, 2023; the following Commissioners voting favorably thereon:


						_____________________
								Rachel Peterson
								Executive Director



Confidential Appendix A 

Summary of the Shell Power Purchase Agreement (PPA)
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