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     Agenda 3/21/02

TO:  PARTIES OF RECORD IN RULEMAKING 01-05-047

This is the proposed decision of the Administrative Law Judge in this proceeding.  It will be on the Commission’s agenda at the next regular meeting, which is scheduled for March 21, 2002.  This matter was categorized as ratesetting and is subject to Pub. Util. Code § 1701.3(c).  Pursuant to Resolution ALJ-180 a Ratesetting Deliberative Meeting to consider this matter may be held upon the request of any Commissioner.  If that occurs, the Commission will prepare and mail an agenda for the Ratesetting Deliberative Meeting 10 days before hand, and will advise the parties of this fact, and of the related ex parte communications prohibition period.

The Commission may act at the regular meeting on March 21, 2002, or it may postpone action until later.  If action is postponed, the Commission will announce whether and when there will be a further prohibition on communications.

When the Commission acts on the proposed decision, it may adopt all or part of it as written, amend or modify it, or set it aside and prepare its own decision.  Only when the Commission acts does the decision become binding on the parties.

Parties to the proceeding may file comments on the proposed decision as provided in Article 19 of the Commission’s “Rules of Practice and Procedure.”  These rules are accessible on the Commission’s website at http://www.cpuc.ca.gov.  Pursuant to Rule 77.3 opening comments shall not exceed 15 pages.  Finally, comments must be served separately on ALJ Sarah R. Thomas and the assigned Commissioner, and for that purpose I suggest hand delivery, overnight mail, or other expeditious method of service.

________________________

Lynn T. Carew, Chief

Administrative Law Judge
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I. Summary

In this first phase of our Rulemaking on electric and gas baseline allowances, we increase the baseline allowances for many residential customers and begin the process of improving the medical baseline program.  Specifically, we require the utilities to update the data used for calculating baseline allowances to reflect current usage of both gas and electricity, increase baseline allowances to the maximum levels allowed by state law for those customers not already receiving the maximum allowances, and take steps to simplify and improve the process by which customers may obtain additional baseline allowances for medical reasons.

In the Order Instituting Rulemaking (OIR) dated May 24, 2001 opening this proceeding, we stated:

In summary, it has become clear that baseline is an important topic that merits attention at a time when so many Californians are being affected by the largest energy rate increase this Commission has ever had to impose.  Section 739, the baseline statute, was added to the Public Utilities Code by the legislature through passage of Assembly Bill 167, the Warren-Miller Energy Lifeline Act, in the 1975-1976 legislative session.  After the Commission determined the initial baseline quantities in 1976, it made subsequent revisions and updates in the utilities’ general rate cases over the years.  Section 739(d)(1) requires, “The commission shall review and revise baseline quantities as average consumption patterns change in order to maintain these [50% to 60%, and 60% to 70% of average residential consumption] ratios.”  With our recent rate design relying so heavily on baseline quantities to determine which residential customers are affected and to what degree, it becomes more important than ever to ensure the baseline program is up to date.  Now is an appropriate time to do such a review.  (OIR pp. 5-6)

This decision is the first step in bringing the baseline program up to date.  This first step, while significant in expanding the benefits of the baseline program, still provides only limited relief to California’s ratepayers.  Our actions in Phase 2 of this proceeding may provide additional relief, but as we noted in the OIR:

While we will do our best to adjust baseline quantities to more accurately reflect current consumption levels and significant differentials between customers, we are limited in our review by the statutes setting baseline quantities well below average usage of customers.  Because of this, even with revised and updated baseline quantities, the average customer may still find it difficult to reduce usage to baseline levels. 

We do, however, begin to make the baseline program more consistent among utilities, which should make it more understandable than it has been in the recent past.  In addition, our changes will have the effect of increasing the baseline quantities for most Californians. 

Our actions today apply to all Commission-regulated gas and electric utilities and shall be implemented by April 1, 2002.

II. Scope Of This Proceeding 

In the Ruling of Assigned Commissioner and Administrative Law Judge Setting Prehearing Conference, dated June 11, 2001, this proceeding was split into two phases.  That ruling preliminarily identified the issues to be addressed in Phase 1 of this proceeding as:

1) Updating the energy usage data used by the Commission in calculating baseline quantities;

2) The appropriate percentage of energy usage to use in calculating baseline quantities (within the range specified by Public Utilities Code Section 739(d)(1)); 

3) Possible changes to the medical baseline allowance; and

4) Suggestions for legislative changes. 

These issues were confirmed in the Assigned Commissioner’s Ruling and Scoping Memo (Scoping Memo) issued July 6, 2001.
  The Scoping Memo also stated that cost allocation issues would not be addressed in Phase 1 of this proceeding.  

III. Discussion

A. Updating Energy Usage Data

Energy usage data must be updated consistent with the provision in Pub. Util. Code § 739 that provides, in relevant part:

The Commission shall review and revise baseline quantities as average consumption patterns change in order to maintain . . . ratios [at 50 to 60 percent of average residential consumption and 60 to 70 percent of such consumption during the winter heating season for residential gas customers and all-electric residential customers].

The data used to set the current baseline rates of the utilities varies widely in its age.  For example, baseline allowances for Southern California Gas Company (SoCalGas) were changed in June 2000, but San Diego Gas & Electric Company (SDG&E) has not revised its gas baseline allowances and certain electric allowances since its 1989 General Rate Case (GRC).  Southern California Edison Company’s (SCE) current allowances were set in its 1995 GRC.  It is in the public interest to ensure that baseline allowances are based upon current energy usage.  In addition, we see no good reason why customers of some utilities should have their baselines set on the basis of old data, while others are set on the basis of new data.  Furthermore, Pub. Util. Code § 739(d)(1) requires the Commission to review and revise baseline quantities to reflect changes in consumption.  

At the same time, we note that some utilities have very recently updated the data used for calculating baseline allowances, or they have a pending proceeding in which that data will be updated.
  While we would achieve the greatest consistency by requiring all utilities to update their data in this proceeding, using identical time periods, it is not clear to us that the gains in consistency outweigh the costs of duplicative proceedings.  We do note that energy usage has been changing significantly in recent years, and as a result, variations in the age of the data used could have significant effects on the calculation of baseline quantities.  Accordingly, we will create a narrow window around this proceeding for those utilities that have recently updated their data, or are about to update their data.

Any respondent energy utility that has its current baseline rates calculated on calendar year 1999 or 2000 data or has an open application before this Commission in which its baseline rates will be updated using 1999 or later data, is not required to update its data in this proceeding, but may choose to do so.  Any respondent energy utility currently using data no older than calendar year 1996 that files an application prior to March 31, 2002 to update its baseline data using calendar year 2000 or 2001 data is not required to update its data in this proceeding, but again may choose to do so.  All other respondent utilities must update their data and their corresponding baseline amounts in this proceeding.  Any utility intending to update its data and baseline in any other proceeding must notify the Commission of its intent to do so via compliance advice letter, including identification of the type of application, filing date or anticipated filing date, and proceeding number. 

The Commission’s Office of Ratepayer Advocates (ORA) argued that the calculation methodology used for determining the baseline allowance should be standardized to the extent possible, as inconsistent methodologies could have a hidden impact, particularly on electric customers.  This is a valid point; we do not want to have significant differences between the baseline allowances of different utilities merely because of differences in calculation methodology.  Here, however, most of the differences do not appear to be significant.

We find that the standard approach to updating data should be to use the most recent full calendar year’s data, normalized to account for weather.  While Pacific Gas and Electric Company (PG&E) testified that its standard process is consistent with this approach, in this proceeding PG&E used a simple four-year average, due to damage to the software code used for the weather normalization process.  Because the data is therefore not usable, we find this to be a reasonable alternative approach, and we will allow PG&E to use it in this proceeding.

PG&E’s historic approach, for example, uses actual data and then normalizes it for weather, and SoCalGas utilizes a similar process.  SCE and SDG&E, instead of weather-normalization, normalize their current data using historical usage.  While we favor the weather-normalized approach, we are allowing PG&E’s alternative simple average approach in this proceeding, and the approach used by SCE and SDG&E is essentially a mix of the two.  Accordingly, we will allow all four major utilities to use their proposed or existing methodologies.  Any utilities whose existing methodology is not consistent with one of the three methodologies used by the major utilities must apply one of these approved methodologies, with our preference being for weather normalization.  All utilities must file compliance advice letters indicating which methodology they are currently using, and if changing methodology, which methodology they are adopting.

The Utility Reform Network (TURN) initially argued that baseline calculations not be based upon data from June 2000 onward, but subsequently TURN shifted its position to argue that data past December of 2000 should not be used for SCE and PG&E, and that data past August of 2000 should not be used for SDG&E.  TURN argues that the data they seek to exclude exhibits short-term and non-recurring behavioral changes because of conservation efforts on the part of residential consumers.  We are not going to exclude any particular time period from consideration in the calculation of baseline.  First, while TURN may believe it can predict future residential usage levels, we are less confident, and question TURN’s certainty in characterizing the changes in consumption as short-term and non-recurring.  For example, to the extent that customers have installed energy efficient appliances, compact fluorescent lamps, or additional insulation, those changes will likely remain in place for a significant number of years.  In addition, even if TURN is correct, the calculation methodologies used here by PG&E, SDG&E and SCE, which average or normalize on the basis of additional years of usage, rather than just weather, should serve to cushion any related impacts. 

Aglet Consumer Alliance (Aglet), while recommending that basic (customers receiving both electric and gas service) baseline allowances be updated to reflect changes in use, recommends no change in baseline quantities for all-electric service.  Aglet bases this recommendation on the diversity of the changes that would result from an update of all-electric baseline allowances, and further because some all-electric customers would receive decreased baseline allowances, resulting in potential customer dissatisfaction and a perception of unfairness. 

While pragmatic, Aglet’s suggestion is not consistent with the basic premise of the baseline statute and one of the reasons for this proceeding.  We are trying to improve the alignment between baseline allowances and current usage, consistent with § 739, and must do so for both basic service and all electric shareholders.

In calculating baseline quantities, the utilities use what is referred to as a “bill frequency” methodology, as opposed to a simple average methodology.  The Commission adopted the bill frequency methodology in Decision (D.) 83‑12‑065, on the grounds that it was more consistent with the legislative intent behind the then-new baseline legislation.
  A number of parties have recommended that the Commission continue to use the bill frequency methodology, and no party has recommended that the Commission change its methodology.  We direct that the utilities continue to use the existing bill frequency methodology for calculating baseline quantities.

B. Percentage of Energy Usage to Use in Calculating Baseline Quantities

We must also determine the appropriate percentage of energy usage to use in calculating baseline quantities (within the range specified by Pub. Util. Code § 739(d)(1)).  Section 739(d)(1) requires that baseline quantities be based on average residential consumption, and set in a range of 50 to 60% of use, except for residential gas customers and all-electric residential customers, for whom the baseline is set in a range of 60 to 70% during the winter heating season.  

PG&E, as authorized by the Commission, sets its target baseline quantities at the highest percentage allowed by law, and proposes to continue doing so here.  SoCalGas and SDG&E currently set their target baseline quantities at the midpoint of each range.  SCE has some targets set at the maximum, with others set at the midpoint.
  While there are valid reasons for consistently setting the target quantities at either the top or the midpoint of the statutory range, no valid reason was presented why some utilities should be at the top of the range while others are at the midpoint.  We are resolving this discrepancy by setting all utility target baseline quantities for both basic and all-electric customers at the highest percentage allowed by § 739, consistent with PG&E’s practice.  

Those utilities whose baseline allowance has been set at the midpoint have raised concerns about the rate impact on those customers who would be required to bear the cost of an increased baseline allowance.  This is a valid concern, and we also wish to ensure that these costs do not cause undue hardship on customers.  In order to determine the rate impacts on particular customers we would have to examine the allocation of any increased costs on various customers.  The cost allocation of this change (and all other changes) will be looked at in a unified manner in Phase 2.  Phase 2 of this proceeding will examine a range of issues which will raise additional cost allocation issues, and it makes sense to look at cost allocation in one place, rather than piecemeal.  

We note that today’s decision is to be revenue-neutral; we are looking only at how the pie is sliced, not the size of the pie.  In order to maintain revenue neutrality to the utilities until Phase 2, when rates will be subject to change, we authorize the establishment of a balancing account (the Baseline Balancing Account, or “BBA”) that will track any under-collection or over-collection resulting from today’s decision.  If utilities already have an appropriate balancing account in which to record the effect of today’s decision, they may use that account, rather than create a new one, as long as the balancing account to be used is clearly identified in a compliance advice letter.  Due to the nature of the changes made in today’s decision, which are a necessary response to the energy crisis, and are designed to drive down the costs to customers, particularly those consuming relatively small quantities of energy, any costs recorded in the BBA are recoverable after the end of the rate freeze.  (See D.01‑07-028.)

C. Commission Authority to Adjust Baseline Quantities

1. AB 1890

A number of parties have addressed statutory constraints on our ability to adjust baseline quantities.  PG&E and SCE argue that the electric “rate freeze” of AB 1890 (Stats. 1996, Ch. 854) prevents us from changing baseline allowances in this phase of this proceeding.  We find this argument to be without merit. 

We are not changing rates in this phase of the proceeding, even if we do change baseline allowances.  Actual rate changes would occur in Phase 2, and any decision in Phase 2 will occur after the statutory end of the rate freeze on March 31, 2002.  In essence, we are setting up part of the framework for the post-rate freeze world.  Changing the baseline allowances at this time is not inconsistent with AB 1890, and at this date will not interfere with that legislation’s purpose or goals, other than slightly mitigating its negative impact on ratepayers.  

2. Water Code § 80110

Parties expressed widely diverging views on the effect of specific language in AB 1X-1, codified as Water Code § 80110, which reads, in relevant part:

In no case shall the commission increase the electricity charges in effect on the date that the act that adds this section becomes effective
 for residential customers for existing baseline quantities or usage by those customers of up to 130 percent of existing baseline quantities, until such time as the [D]epartment [of Water Resources] has recovered the costs of power it has procured for the electrical corporation's retail end use customers as provided in this division. 

We conclude that Water Code § 80110, read together with Pub. Util. Code § 739, the baseline statute, authorizes us to increase baseline allowances for electricity, but not to reduce them.  We first address several statutory arguments of the parties.

a) “Existing” Baseline Quantities

Aglet argues that the meaning of the word “existing” is not necessarily confined to the present time, citing to Black’s Law Dictionary, and accordingly this aspect of the statute is ambiguous, and therefore the Commission must construe what the statute really means.  Aglet concludes that the Commission can, even after the effective date of the legislation, change numerical baseline quantities, as long as it maintains the current inter-tier boundaries.  PG&E disagrees, and argues that the clear and unambiguous meaning of “existing” is the date of enactment of the legislation.  We agree with PG&E.
  The plain meaning of the statute is that the term “existing baseline quantities” refers to those authorized as of the effective date of the statute, i.e., February 1, 2001.

b) Whether We May Increase Baseline Quantities

The determination that “existing baseline quantities” refers to those quantities in place on February 1, 2001, is only the beginning of our analysis.  We still need to determine the impact of the legislation on this phase of this proceeding.  To focus our analysis, it helps to remove the timing language (both effective date and expiration date
) from the statute, which results in the statement: “In no case shall the commission increase the electricity charges . . . for residential customers for existing baseline quantities or usage by those customers of up to 130 percent of existing baseline quantities.”  We find this statement to be unequivocal:  the Legislature, for the life of the legislation, does not want residential customers to pay more money than they were paying on February 1, 2001 for the baseline quantity of electricity they were receiving on that date.  Likewise, residential customers should not pay more than they were paying on February 1, 2001 for their usage of electricity of up to 130% of the baseline quantity they were receiving on that date.

The question we need to consider here is whether the changes we implement today are inconsistent with these statutory requirements.  One change we are considering is to raise the baseline allowances of certain customers.  Raising the baseline allowance while leaving rates unchanged, as we are doing in this phase of this proceeding, results in the outcome that no customer will pay more for his or her baseline quantity of electricity than he or she paid on February 1, 2001.  A higher baseline amount at the same price clearly complies with the requirement of the statute.  

Furthermore, raising the baseline allowance while leaving rates unchanged also complies with the requirement that the charge for usage of 130% of baseline be no higher than it was on February 1, 2001.  Unless the Commission was to significantly increase the rate for usage falling between any new baseline allowance and 130% of the previous baseline allowance, it could not violate the statute by increasing baseline quantities.  We are not changing any rates in this decision, and if we avoid making this sort of rate change in later decisions, we can readily remain in compliance with the statutory requirements.

For those customers who do receive an increased baseline allowance, we must determine the effect of that increased baseline.  Are their rate tiers calculated based upon 130% of the old baseline existing on February 1, 2001, or are they calculated based upon 130% of the new baseline?  We conclude that they are to be based upon 130% of the new baseline.

To the extent that electric baseline quantities are increased, and the rate tiers are based upon the new baseline allowance, this has the effect of protecting more usage from rate increases than would be protected if the rate tiers are based upon the previous baseline allowance.  For example, if a customer had a baseline allowance of 100 units, that customer is protected under § 80110 from rate increases on their usage up to 130 units.  If we increase that customer’s baseline allowance to 110 units, they would be protected from rate increases on their usage up to 143 units.  We conclude that Water Code § 80110 does not bar this additional level of protection.

c) Whether We May Decrease Baseline Quantities

The more difficult scenario is one in which we would decrease the electricity baseline allowance for a particular customer or group of customers.  Leaving rates unchanged in this scenario would result in customers paying more for both the pre-existing baseline quantity and for 130% of that same baseline quantity.  For example, if the current baseline allowance was 100 units of electricity, and a customer who used exactly 100 units in a month paid a bill of $50, reducing the baseline allowance to 90 units while leaving rates unchanged would result in an increase in that customer’s bill.  Accordingly, decreasing the baseline allowance would violate Water Code § 80110.

Similarly, if a customer was using 250 units in a month (again with a baseline of 100 units), and their baseline quantity was decreased from 100 units to 90 units with rates remaining unchanged, the bill for that customer for 130 units (130% of previous baseline) would also increase, again violating § 80110.  The only difference in this scenario is that the Commission, by reducing the rate paid for usage falling between the new baseline and 130% of the old baseline, could equalize the amount paid by this customer for 130% of the previous baseline despite the reduction in the baseline quantity  This approach violates the requirement of Water Code § 80110.

d) Interplay Between Water Code § 80110 and Pub. Util.
Code § 739

We conclude that we must comply with the requirements of Water Code § 80110 by not reducing the electric baseline allowance of any customer.  This would appear to conflict with the requirements of § 739(d)(1), at least for those customers whose baseline allowance currently falls above the statutory limit.  Under § 739(d)(1), we are required to “review and revise baseline quantities as average consumption patterns change,” and to keep those quantities within the statutory ranges.  

It is possible, however, to harmonize the two statutes.  Section 739(d)(1) is an older statute than Water Code § 80110, and in this aspect it is also a more general statute.  Accordingly, we read Water Code § 80110 as modifying or limiting § 739 (d)(1).  Even after the enactment of Water Code § 80110, we maintain our general duty and ability to review and revise baseline quantities, as that legislation neither expressly nor impliedly repealed § 739(d)(1), but our duty and ability is now more limited.  We cannot revise baseline quantities in a manner that would result in a violation of Water Code § 80110.

e) Effect of § 80110 on Usage Above 130% of Baseline

We find Water Code § 80110 to be clear and unambiguous on this issue.  As PG&E pointed out earlier, if the language of a statute is clear and unambiguous on its face, the plain meaning of statute must be followed.  Section 80110 only prohibits increases in charges for existing baseline quantities or usage up to 130 percent of existing baseline quantities.  It is silent as to what happens above 130 percent of existing baseline quantities.  Given the continued existence of Pub. Util. Code § 739(d)(1), the Commission may clearly increase the charges for usage above 130% of existing baseline, but there is nothing that requires the Commission to do so.  Accordingly, the Commission may legally leave unchanged the charges for usage above 130% of existing baseline.

PG&E and SCE argue that the legislative intent was for protection to extend only to 130%, and no further.
  Given the clarity of Water Code § 80110, there is no need to resort to a legislative intent analysis, and certainly not the general legislative history approach urged by PG&E and SCE.

 In its Reply Brief, PG&E raises the argument that “any change to baseline quantities in this proceeding would per se cause increase to the electricity charges for some customers with usage under 130 percent of existing baseline.”  PG&E uses this to argue that Water Code § 80110 bars any change to baseline quantities.  This argument ignores the plain language of the statute, which does not bar increases to charges for customers with usage under 130 percent of existing baseline (which would be all customers), but rather merely bars increased charges for usage under 130 percent.

f) Gas Baseline Quantities Not Affected

Water Code § 80110 only addresses electric baseline quantities, and is silent regarding gas baseline quantities.  Accordingly, the above discussion does not apply to gas baseline quantities.  For all gas utilities, we will calculate the changes resulting from applying updated data and moving the percentage to the top of the statutory range, and will implement that result whether it is an increase or a decrease in the gas baseline allowance.

3. Interplay Between Our Interpretation of Water Code § 80110 Interpretation and Our Decision to Update Energy Usage Data and Set the Target Percentage at Top of Statutory Range

In applying the conclusion that the Commission may increase baseline allowances for electricity, but may not reduce them, we need to consider the combined effect of our resolution of the two issues of updating data and setting target percentages.  By itself, updating the data used to calculate baseline allowances results in most customers receiving an increased baseline allowance, but some would see a decreased baseline allowance.  Setting the target percentage at the top of the statutory range for all utilities results in many customers receiving an increased baseline allowance, while the remainder would see no change.  

In order to determine whether this decision as a whole is in compliance with Water Code § 80110, we need to look at the combined or net effect of these changes.  As discussed above, we must ensure that no customer receives a decreased baseline allowance.  Accordingly, if the combined effect of these changes would result in a decreased baseline allowance for any customer or group of customers, that decrease will not be implemented.  Instead, that customer’s or group of customers’ baseline allowance will remain the same as it is now, which is the same as it was on February 1, 2001.  We will only implement changes in electric baseline quantities if the net result is an increase in the baseline allowance.

4. Timing of Changes to Baseline

PG&E argues that the Commission can only change baseline allowances in the context of Phase 2 of a GRC.
  According to PG&E, this is because the Legislature must be deemed to be aware of the Commission’s long-standing practice to change baseline quantities every three years or so in the utilities’ general rate cases.  However, the factual basis for this argument is weak at best, for while it has been the general practice for the Commission to address baseline quantities in GRCs, the Commission does not require changes to baseline quantities to be made in a GRC.  SDG&E, for example, has been allowed to review and update its electric baseline allowances in its Rate Design Window proceedings.  Moreover, the baseline statute is silent on the appropriate timing of such changes.  We find that this proceeding is an appropriate forum in which to update baseline quantities, and does not result in the delay that waiting for PG&E’s GRC would cause.

Parties have suggested a range of implementation dates for any changes ordered by this decision, with some parties suggesting January 1, 2002, and others suggesting dates in the spring of 2002.  In general, the utilities suggest the later dates.  Several countervailing issues are presented here, which we need to balance.  Administrative burdens would be eased on the utilities by having a later implementation date, particularly if that date corresponds to the switch from the winter to the summer baseline season.  Parties have also argued that implementing the changes ordered here along with the normal change of season baseline amounts could reduce the potential for customer confusion caused by multiple changes in the baseline quantity.  Other Parties suggest an implementation date of April 1, 2002, to correspond to the statutory ending date of the AB 1890 rate freeze.  Last, but far from least, if we implement changes earlier, they can be in place for at least a significant portion of the winter heating season, and provide earlier relief to utility customers.  

We will order that all changes required to be made in the baseline quantities as a result of this decision be in place by April 1, 2002.  While providing prompt relief to utility customers is our primary consideration, we must temper that goal with the acknowledgement that we are requiring the utilities to implement further changes in already complex and difficult times.  April 1, 2002 will provide relief before the start of next summer, will allow the utilities additional time to implement today’s decision, and corresponds to the end of the rate freeze.
D. Rate Impacts Addressed in Phase 2

We must also consider the potential rate impact on those customers who would be required to bear the cost of an increase in baseline allowances.  In an ideal world, we would, as some parties suggested, not change baseline allowances until all cost impacts of such a change were thoroughly studied.  

We will address cost impacts in an integrated manner in this proceeding, but not in this phase, consistent with the scope of this proceeding.  We will address the rate impacts of the changes we make today, along with the rate impacts of any changes made in Phase 2, ensuring that all rate impacts are evaluated together, rather than in a piecemeal fashion.  

E. Medical Baseline

Disability Rights Advocates (DRA) presents a number of proposals for changes to the medical baseline program.  Some of these proposals were quite specific, while others are very general, and still others call for future work by the utilities, or coordination between the utilities and other groups, including groups that are not parties to this proceeding.  

1. Translating Medical Baseline Forms Into Languages Other Than English and Into Braille

a) Foreign Languages

DRA argues that medical baseline forms
 should be made available in multiple languages, citing to the significant cultural diversity of California, which presumably extends to the customers eligible for medical baseline quantities as well.  While not totally embraced by the utilities, DRA’s proposal is reasonable.  Those customers faced with both a serious medical condition and a language barrier may be doubly disadvantaged in their ability to pay their energy bills and to find out about programs that can offer them assistance.

We will require the utilities to provide medical baseline forms in multiple languages.  Each of the four large utilities (PG&E, SCE, SDG&E and SoCalGas) shall, in addition to English, provide all medical baseline forms in the second-most prevalent language in its service territory.  We also encourage these four utilities to provide medical baseline forms in additional languages, particularly languages spoken by significant percentages of their customers.  In the alternative, these utilities may work with community groups to provide information on the medical baseline program in additional languages.

We recognize that the smaller and multi-jurisdictional utilities may vary significantly in the proportion of customers who speak a language other than English, and some may not have significant numbers of customers eligible for medical baseline.  We do not wish to impose on utilities and their customers the cost of preparing materials in other languages if those materials will be largely useless.  Accordingly, in an effort to tailor today’s decision to the range of utilities subject to this proceeding, we will only require that medical baseline forms be prepared in other languages if there may be a need for such forms.  If more than 10% of a given utility’s customers’ primary language is any language other than English, that utility shall make its medical baseline forms available in the second most common language in its service territory.  We also encourage these utilities to perform outreach on medical baseline in additional languages, but will leave the determination of the best approach up to each utility.

In addition to providing forms in additional languages, DRA made other recommendations for revising the utilities’ medical baseline forms, which are discussed below.  PG&E recommends that the preparation and distribution provision of new forms in other languages should only occur after the forms themselves are revised.  This recommendation is reasonable and pragmatic, as it would avoid the translation and printing of forms that would quickly be superseded.  Accordingly, utilities should defer the translation, preparation and distribution of medical baseline forms in other languages until the forms are revised and simplified by the process described below.
 

b) Braille

DRA also proposes that information be made available in alternative formats, such as Braille.  DRA states that conversion of materials into Braille and large print often requires only the provision of the document in electronic format.  While providing medical baseline documents in electronic format sounds quite feasible, we do not have an adequate factual record to provide adequate direction to the utilities to implement this proposal.  Among other issues, it is not clear what electronic format or formats would be required.  Nor is it clear that requiring the utilities to prepare information in Braille would be either the most effective or the most cost-effective approach.  Some utilities have indicated that they do have outreach programs for the visually impaired.  We encourage all utilities to do such outreach through community organizations and state agencies that serve the blind and visually impaired.

While we do not require the utilities to provide medical baseline information in Braille at this time, all utilities should have all medical baseline information and forms available in large print, to be provided upon request.  Large print versions shall be made available immediately, and need not await the revision of the forms.  During this interim period, these large print materials need not match the format of the standard size material, but may be a simple enlargement of the existing materials.

2. Outreach

a) CARE Programs

DRA recommends that outreach for the medical baseline program be integrated with the outreach for California Alternate Rates for Energy (CARE) programs, citing to statistics indicating a linkage between disability and low income.  While DRA raises a valid issue, it does not provide specific details on how this could best be accomplished.  In addition, SoCalGas raised concerns that combining medical baseline information on all CARE forms could result in customer confusion.  We believe that this is also a valid concern, and are reluctant to take any steps in this proceeding that could adversely impact enrollment of eligible customers in the CARE program.  Thus, we will not order that CARE forms or brochures include information on medical baseline.  We will order that the utilities with CARE programs inform organizations involved in CARE outreach of the existence of the medical baseline program, if they have not already done so, and inform those organizations of the availability of forms and information relating to medical baseline.

b) Other Outreach

DRA recommends that the utilities perform outreach on medical baseline with Independent Living Centers and Senior Organizations.  This is a reasonable and practical recommendation, as these organizations are likely to have contact with and knowledge of disabled populations at the community level.  We direct the utilities to perform reasonable outreach to Independent Living Centers and Senior Organizations in their service territories.  In their compliance advice letters, utilities should describe in detail how they are performing this outreach.

3. Simplification of Medical Baseline Forms

We concur with DRA that all medical baseline forms should be clear and simple, and some utilities have agreed to simplify their forms.  DRA has also suggested that a standardized application form be developed that would be common to all utilities.  This proposal appears to have merit, and we establish a process here for developing standardized application and re-certification forms.  

DRA should provide samples of the forms, as DRA believes they should appear, to the service list in this proceeding within 30 days from the date of this order.  DRA need not wait the 30 days, but may serve its samples earlier if they are ready.  Within 30 days of the date that DRA provides samples of its suggested forms, the utilities shall and any other party may respond.  All responses will be served on the service list in this proceeding, and responses may be made prior to the 30-day deadline.  If DRA and the other parties that provided a response to DRA cannot agree on the content of the forms by 30 days after the utilities respond, all parties shall meet with the Commission’s Energy Division, which will have authority to resolve any outstanding issues.  DRA, the utilities, and other interested organizations are encouraged to meet informally outside of this framework, and may resolve this issue prior to the above dates.  If such resolution is reached, the utilities shall send a report describing the resolution, including at least a copy of the agreed upon forms to the service list in this proceeding, and to the Commission’s Energy Division.

DRA made several specific recommendations relating to the application forms, including a place for designating whether a customer has a visual disability, and whether a customer’s disability is permanent.  While we agree that both of these items should be on all forms, we believe that all changes should be addressed via the process described above.  We do not want to mandate certain changes here, only to have those changes subsumed in another round of changes as a result of the above process, or have them somehow hinder the development of an integrated approach by the parties.  We prefer a unified and integrated approach, rather than a series of potentially confusing and expensive iterations.

As guidance for the parties, we want to ensure that customers who are either visually or permanently disabled and who have been qualified as having that status not inadvertently lose that status through mere inaction, such as failure to check a box on a form.

There was some disagreement as to the optimum level of detail that forms should have regarding the customers’ particular equipment.  DRA advocated for forms requesting less equipment detail, while SCE indicated that equipment detail can be useful in providing the most appropriate and sufficient allowance to a customer.  We will let the parties address this issue through the foregoing process, and we will prescribe an approach only if they cannot reach resolution.

4. Availability of Medical Baseline Forms

In addition to changes to the forms themselves, DRA recommends that forms should be available to anyone who requests one, and should also be available on the utilities’ websites.  We agree that medical baseline forms should be made available to anyone requesting such forms, whether or not that person is potentially qualified for medical baseline or even a customer of the utility.  Friends, relatives, or caregivers of a qualifying disabled customer are likely to be among those trying to obtain forms, and should be able to obtain them easily.  The utilities should confirm that their customer service personnel have easy access to the forms and readily provide the forms to anyone who asks for them.

We agree that medical baseline forms should be available on the utilities’ websites, but we also agree (in part) with PG&E that this posting may be deferred until the forms are updated.  However, any utility that currently offers any customer form online must add its current medical baseline form to its website within 20 days of the date of this order.  All other utilities should have the form available on the website within 30 days of the revised form becoming available.  All utilities should have information about medical baseline on their websites, including a telephone number to call to request medical baseline forms, and a means to request medical baseline forms by e-mail, within 20 days of the date of this order.

5. Recertification

DRA advocates reduced recertification requirements, particularly for those customers with permanent disabilities, citing to the difficulty often experienced by the disabled in obtaining a doctor’s signature.  Those customers certified as having a permanent disability will need to self-certify their eligibility every two years, to ensure their continued residence at the service address, but will not need a doctor’s signature.  Those customers not having a permanent disability will need to self-certify each year, and will need a doctor’s certification every two years.

6. Size of Medical Baseline Allowance

While the size of medical baseline allowances was not a particularly controversial issue, Sierra Pacific has acknowledged that its electric medical baseline quantity is currently only 8.9 Kilowatt per hour (kWh) per day in the winter and 6.5 kWh per day in the summer, compared with the 16.5 kWh allowance of the three large electric utilities.  Sierra Pacific has recommended that its medical baseline allowance be reevaluated in its next general rate case.  We will order Sierra Pacific, and any other electric utilities whose electric medical baseline allowance is lower than that of the three major electric utilities, to revise their medical baseline allowance upward to match that of the three major electric utilities in this proceeding, and to implement this change within 30 days of the effective date of this decision.  Any revenue shortfall resulting from this change should be recorded in the BBA, as discussed above.

IV. Going Forward

In addition to the issues expressly deferred to Phase 2, parties will be given an opportunity to identify additional issues they wish to address in Phase 2.  A separate scoping memo will be issued for Phase 2.  It is not clear whether the Commission and the parties currently have adequate information and expertise to thoroughly review the utilities’ climate zones.  The Commission may find it necessary to retain a consultant with expertise in this area to study the utilities’ climate zones and any suggestions for changes to those climate zones.  Accordingly, the Commission delegates to the assigned Commissioner the authority to retain for this proceeding, on behalf of the Commission, a consultant or consultants for the purpose of reviewing the utilities’ climate zones, reviewing any proposals relating to climate zones, and if necessary, suggesting changes to the climate zones. 

V. Comments on Proposed Decision

The proposed decision in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(d) and Rule 77.1 of the Rules of Practice and Procedure.  Comments were filed on ________________, and reply comments were filed on _______________.

Findings of Fact

1. The age of the usage data used to calculate gas and electric baseline allowances varies widely between utilities.

2. The age of the usage data used to calculate gas and electric baseline allowances sometimes varies between gas and electric customers of a single utility.

3. While the methodology used to calculate gas and electric baseline allowances varies somewhat, all of the major utilities incorporate an averaging or normalization process.

4. The predominant calculation methodology is the bill frequency methodology, previously adopted by this Commission.

5. The percentage of energy usage used in calculating baseline quantities must fall within the statutory ranges identified in Pub Util. Code § 739.
6. Some utility customers have their baseline allowances calculated using a percentage of energy usage at the top of the statutory range, while other customers have their baseline allowances calculated using a percentage of energy usage at the midpoint of the statutory range.
7. Water Code § 80110 addresses electric baseline cost issues, but is silent on gas baseline cost issues.
8. The medical baseline program can be improved in the areas of outreach, ease of enrollment and certification, and consistency among utilities.
9. Customers faced with both a serious medical condition and a language barrier may be doubly disadvantaged in their ability to pay their energy bills and find out about programs that can offer them assistance.
10. We do not have an adequate record to require utilities to provide medical baseline forms in Braille.
11. Combining medical baseline information on all CARE forms could result in customer confusion.
12. We do not have an adequate record to order changes to the medical baseline forms.  It is appropriate, therefore, to order that the parties meet and confer regarding proposed changes to the form prior to addressing such changes in a decision.
13. It is not clear whether the Commission and the parties currently have adequate information and expertise to thoroughly review the utilities’ climate zones.  The Commission may find it necessary to retain a consultant with expertise in this area to study the utilities’ climate zones and any suggestions for changes to those climate zones.

14. There is no reason why the age of the usage data used to calculate gas and electric baseline allowances should vary significantly between utilities or between gas and electric customers of a single utility.
15. All electric and gas customers should have their baseline allowances calculated using relatively current usage data.
16. All utilities should use the bill frequency methodology previously adopted by the Commission.
17. No customer or utility hardship has been shown to result from setting the percentage of energy usage used in calculating baseline allowances at the maximum of the statutory range.
18. The baseline allowance for all electric and gas customers should be calculated using maximum allowable percentage of energy usage.
19. The Commission need not wait for a utility to file its GRC in order to adjust baseline allowances.

20. We will resolve cost allocation issues raised by our decisions here in Phase 2 of this proceeding.

Conclusions of Law

1. Pub. Util. Code § 739 requires the Commission to review and revise baseline quantities as average consumption patterns change.

2. Section 739 requires that baseline ratios be maintained at 50 to 60 percent of average residential consumption and 60 to 70 percent of such consumption during the water-heating season for residential gas customers and all-electric residential customers.

3. In setting baseline quantities, we are not required to use data from identical time periods for each utility.

4. AB 1890 does not constrain the Commission from changing baseline allowances in this phase of the proceeding.

5. Water Code § 80110, read together with Pub. Util. Code § 739, authorizes us to increase baseline allowances for electricity, but not to decrease them.

6. Consistent with Water Code § 80110, customers’ rates will be calculated based on 130% of the new baseline levels we set in this proceeding, rather than based on 130% of the levels in existence on February 1, 2001.  In order to maintain revenue neutrality to the utilities until Phase 2, when rates will be subject to change, it is reasonable to authorize the establishment of a balancing account (the BBA) that will track any under-collection or over-collection resulting from today’s decision.  

7. Under Pub. Util. Code § 739, the Commission may increase the charges for usage above 130% of existing baseline, but is not required to do so.

8. Water Code § 80110 does not affect gas baseline quantities.  Thus, the Commission is free in this proceeding to raise or lower gas baseline quantities.

9. The Commission need not wait for a utility to file its GRC in order to adjust baseline allowances.

10. This order should be effective today in order to increase baseline allowances expeditiously.

INTERIM ORDER

IT IS ORDERED that:

1. The determinations made in this order apply to all Commission-regulated gas or electric utilities.  Any Commission-regulated gas or electric utility that has its current baseline rates calculated on calendar year 1999 or 2000 data or has an open application before this Commission in which its baseline rates will be updated using 1999 or later data, may update its data in this proceeding, but is not required to do so.

2. Any utility currently using data no older than calendar year 1996 shall either file an application prior to March 31, 2002 to update its baseline data using calendar year 2000 or 2001 data or shall update its data in this proceeding.

3. All other utilities must update their data and their corresponding baselines in this proceeding.  Any utility intending to update its data and baseline in any other proceeding shall notify the Commission of its intent to do so via compliance advice letter, including identification of the type of application, filing date or anticipated filing date, and proceeding number.

4. Southern California Edison Company (Edison or SCE), Pacific Gas and Electric Company (PG&E), San Diego Gas and Electric Company (SDG&E) and Southern California Gas Company (SoCalGas) shall use their proposed or existing methodologies to update their data.

5. Any utilities whose existing methodology is not consistent with one of the three methodologies used by the major utilities (four-year average, weather normalization or normalization of current data using historical usage) shall update their data by applying one of these approved methodologies, with our preference being for weather normalization.

6. The respondent utilities shall file compliance advice letters indicating which methodology they are currently using, and if changing methodology, which methodology they are adopting.

7. The respondent utilities shall continue to use the existing bill frequency methodology, adopted in Decision (D.) 83-12-065, for calculating baseline quantities.

8. The respondent utilities shall set their baseline quantities for both basic and all-electric customers at the highest percentage allowed by § 739, consistent with PG&E’s practice.

9. If utilities already have an appropriate balancing account in which to record the effect of today’s decision, they may use that account, rather than create a new one, as long as the balancing account to be used is clearly identified in a compliance advice letter.  Otherwise, the respondent utilities shall establish the Baseline Balancing Account (BBA).  Any costs recorded in the BBA, or other applicable account, are recoverable after the end of the rate freeze, consistent with the procedures adopted in D.01-07-028.

10. All changes required to be made in the baseline quantities as a result of this decision shall be in place by April 1, 2002.

11. PG&E, SCE, SDG&E, and SoCalGas shall, in addition to English, provide all medical baseline forms in the second-most prevalent language in its service territory.  We also encourage these four utilities to provide medical baseline forms in additional languages, particularly languages spoken by significant percentages of their customers.  In the alternative, these utilities may work with community groups to provide information on the medical baseline program in additional languages.

12. If more than 10% of the customers of a utility not covered by the previous ordering paragraph speak as their primary language any language other than English, that utility shall make its medical baseline forms available in the second most common language in its service territory.  We also encourage these utilities to perform outreach on medical baseline in additional languages, but will leave the determination of the best approach up to each utility.

13. All respondent gas and electric utilities shall have all medical baseline information and forms available in large print, to be provided upon request.  Large print versions shall be made available immediately, and need not await the revision of the forms.  During this interim period, these large print materials need not match the format of the standard size material, or may be a simple enlargement of the existing materials.
14. We encourage all utilities to conduct outreach programs for the visually impaired through community organizations and state agencies that serve the blind and visually impaired.

15. Utilities with California Alternate Rates for Energy (CARE) programs shall inform organizations involved in CARE outreach of the existence of the medical baseline program if they have not done so already, and let those organizations know of the availability of forms and information relating to medical baseline.

16. The respondent gas and electric utilities shall perform reasonable outreach regarding the medical baseline program to Independent Living Centers and Senior Organizations in their service territories.  They shall describe in detail how they are performing this outreach in the compliance advice letters we require in this decision.

17. Disability Rights Advocates (DRA) shall provide samples of the medical baseline forms, as DRA believes they should appear, to the service list in this proceeding within 30 days from the date of this order.  DRA need not wait the 30 days, but may serve its samples earlier if they are ready.  Within 30 days of the date that DRA provides samples of its suggested forms, the respondent gas and electric utilities shall and any other party may respond.  All responses shall be served on the service list in this proceeding, and responses may be made prior to the 30-day deadline.  If DRA and the other parties that provided a response to DRA cannot agree on the content of the forms by 30 days after the utilities respond, all parties shall meet with the Commission’s Energy Division, which will have authority to resolve any outstanding issues.  DRA, the utilities, and other interested organizations are encouraged to meet informally outside of this framework, and may resolve this issue prior to the above dates.  If such resolution is reached, the utilities shall send a report describing the resolution, including at least a copy of the agreed upon forms to the service list in this proceeding, and to the Commission’s Energy Division.

18. The utilities shall make medical baseline forms available to anyone requesting such forms, whether or not that person is potentially qualified for medical baseline or even a customer of the utility.  The utilities shall confirm that their customer service personnel have easy access to the forms and readily provide the forms to anyone who asks for them.

19. Any utility that currently offers any customer form online must add its current medical baseline form to its website within 20 days of the date of this order.  Other utilities shall have the form available on the website within 30 days of the revised form becoming available.  All utilities shall have information about medical baseline on their websites, including a telephone number to call to request medical baseline forms, and a means to request medical baseline forms by e-mail, within 20 days of the date of this order.

20. Respondent gas and electric utilities shall inform their customers of the following:  1)  Customers certified as having a permanent disability will need to self-certify their eligibility every two years, to (at a minimum) ensure their continued residence at the service address, but will not need a doctor’s signature, and 2)  Those customers not having a permanent disability will need to self-certify each year, and will need a doctor’s certification every two years.

21. Any electric utility whose electric medical baseline allowance is lower than that of the three major electric utilities shall revise their medical baseline allowance upward to match that of the three major electric utilities in this proceeding, and to implement this change by advice letter filing within 30 days of the effective date of this decision.  Any revenue shortfall resulting from this change should be recorded in the BBA.

22. The Commission delegates to the assigned Commissioner the authority to retain for this proceeding, on behalf of the Commission, a consultant or consultants for the purpose of reviewing the utilities’ climate zones, reviewing any proposals relating to climate zones, and if necessary, suggesting changes to the climate zones.
This order is effective today.

Dated 




, at San Francisco, California. 

�  Several parties raised issues in Phase 1 testimony that fell outside the scope of Phase 1, and those issues will be addressed in Phase 2, including consideration of factors such as family size and water pumping in calculating baseline allowances, how to address issues relating to seasonal residences and common areas of multi-unit dwellings, and possible additional climate zones.  In addition, while Phase 1 requested suggestions for legislative changes, parties are not precluded from making suggestions for legislative changes in Phase 2. 





� For example, SoCalGas states that baseline allowances will be addressed in its next Biennial Cost Allocation Proceeding, Application (A.) 01-09-024.


�  As discussed in D.83-12-065, the bill frequency methodology results in a larger baseline allowance than the average bill method.


� This has apparently caused confusion to a number of parties, including SCE.  In exhibit 2 at p.7, SCE states that basic customers’ baseline is set at the midpoint of average use in both summer and winter months, while for all-electric customers, baseline allowances are currently set at the maximum percentage allowed under law.  In its Reply Brief at p.4, SCE states that the Commission has not set SCE’s baseline allowances for basic service and all-electric summer service at the highest possible percentages.


�  The effective date of the legislation was February 1, 2001.


�  We note that PG&E refers to the date of enactment, which PG&E identifies as January 31, 2001.  The statute itself refers to the effective date, which is February 1, 2001.  The difference has no significance for this proceeding.


� The expiration date relates to the Department of Water Resources’ cost recovery for power procurement.


� PG&E largely bases this argument on a document not introduced into evidence in this proceeding, which it has attached as Attachment 2 to its Opening Brief.  Aglet objects to PG&E’s use of this non-record document.  We will grant Aglet’s objection, and strike Attachment 2 from PG&E’s Opening Brief, and strike all references to that document. 


� PG&E intermixes this general argument with a more narrowly-phrased argument that the Commission cannot change electric baseline quantities relating the Rate Stabilization Plan’s three-cent average surcharge until PG&E’s next GRC Phase 2.  Since PG&E appears to use these arguments interchangeably, we will address the more general version.


� Medical baseline forms include both an enrollment or application form and a re-certification form.  Discussions of unspecified “forms” include both types.


� This is purely a cost-saving measure, and should not be construed to limit any foreign language outreach that any utility is otherwise performing or considering for its medical baseline program.
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