Resolution W-_____
DRAFT
June 9, 2011

TLE/AL 15/RSK/PTL/MML/jlj


STATE OF CALIFORNIA                                                                                               EDMUND g. BROWN JR., Governor
[image: image1.png]



PUBLIC UTILITIES COMMISSION

505 VAN NESS AVENUE

SAN FRANCISCO, CA  94102-3298

May 9, 2011                                               
 
        Draft Resolution W-4877

  

                   Agenda ID #10392


TO:  All Interested Persons 

Enclosed is draft Resolution W-4877 of the Division of Water and Audits authorizing Golden State Water Company’s request for the approval of the executed asset lease agreement with Contra Costa Water District, as amended pursuant to Decision 10-06-031.  Draft Resolution W-4877 will be on the Commission’s May 26, 2011 agenda.  The Commission may act then on this resolution or it may postpone action until later.   

When the Commission acts on a draft resolution, the Commission may adopt all or part of the draft resolution, as written, or amend or modify the draft resolution; or the Commission may set the draft resolution aside and prepare a different resolution.  Only when the Commission acts does the resolution become binding.

Interested persons may submit comments on draft Resolution W-4877.   An original of the comments, with a certificate of service, should be submitted to:  

Division of Water and Audits, Third Floor

Attention:  Jim Boothe 

California Public Utilities Commission

505 Van Ness Avenue

San Francisco, CA  94102

Interested persons must serve a written or electronic copy of their comments on the utility on the same date that the comments are submitted to the Division of Water and Audits.  Interested persons may submit comments on or before May 18, 2011.      

Comments should focus on factual, legal, or technical errors or policy issues in the draft resolution.  

Persons interested in receiving comments submitted to the Division of Water and Audits may write to Jim Boothe, email him at jb5@cpuc.ca.gov, or telephone him at (415) 703-1748.  

/s/ RAMI S. KAHLON


Rami S. Kahlon, Director

Division of Water and Audits

Enclosures:  Draft Resolution W-4877

                      Certificate of Service

                      Service List
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PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

DIVISION OF WATER AND AUDITS

              RESOLUTION NO. W-4877

Water and Sewer Advisory Branch                                                              May 26, 2011

RESOLUTION

(RES. W-4877), GOLDEN STATE WATER COMPANY (GOLDEN STATE).  ORDER APPROVING THE EXECUTED ASSET LEASE AGREEMENT WITH CONTRA COSTA WATER DISTRICT (CCWD), AS AMENDED PURSUANT TO DECISION (D.) 10-06-031.  
SUMMARY

Ordering Paragraph 3 in D.10-06-031 required Golden State to submit an executed Asset Lease Agreement (Agreement), as amended by the terms specified in Ordering Paragraph 2 in D.10-06-031, for Commission approval.  Golden State filed Advice Letter 1428-W on December 28, 2010 in compliance with D.10-06-031.  Attached to Advice Letter 1428-W is the executed Agreement along with the executed First Amendment to the Agreement addressing the modifications called for in D.10-06-031.  This resolution approves the executed Agreement between Golden State and CCWD, as amended pursuant to Ordering Paragraph 2 in D.10-06-031.   Golden State is reminded that approval of the executed amended Agreement does not include approval of the ratemaking treatment of the Lease Price.  This issue is pending Commission review in Application (A.) 10-01-009.

BACKGROUND

On August 6, 2009, Golden State filed Application (A.) 09-08-004 requesting authorization to implement corrective measures to address water quality problems in its Bay Point Customer Service Area (Bay Point).  In D.10-06-031, the Commission conditionally approved the Agreement between Golden State and CCWD to lease excess capacity at the Randall-Bold Water Treatment Plant for the useful life of the plant in order to address the water quality problems in Bay Point.  The Commission’s approval was conditioned on two changes to the Agreement.  First, the Commission 

required that Section 3.2, dealing with an eminent domain clause, be removed in its entirety.  Section 3.2 precluded CCWD from exercising its power of eminent domain to take all or any part of Golden State’s Bay Point system during the term of the Agreement.  Section 3.2 went on to discuss the specific methodology for determining fair market value in a condemnation proceeding in the event an arbitrator or court held that the prohibition on CCWD from  exercising its power of eminent domain to be illegal, null, void, or against public policy.  The Commission objected both to the provision that would deny CCWD the exercise of its power of eminent domain and to the provision committing CCWD and Golden State to supporting a specific methodology for determining fair market value in a condemnation proceeding.  As such, the Commission required as a condition for approving the Agreement, that Section 3.2 be removed in its entirety.

Second, the Commission required that Section 4.2.1 be modified in order to retain its ability to properly set customer rates.   Section 4.2.1 made closing of the transaction conditional on this Commission’s approval of specific rate-making treatment for the lease price of the Randall-Bold Water Treatment Plant and for the un-depreciated value of Golden State’s abandoned Hill Street Water Treatment Plant.   The Commission found that ratemaking is within its exclusive jurisdiction.  

The language in Section 4.2.1 provided for continued rate-base treatment of the abandoned Hill Street Water Treatment Plant.  However, such treatment is just one of the Commission’s rate-making alternatives for this former facility.  The Commission determined that its right to make that rate-making decision should be preserved for the general rate case proceeding (A.10-01-009).  As such, the Commission ordered that Section 4.2.1 be modified to remove language that specifies the rate-making treatment for the Hill Street Water Treatment Plant.

With regard to ratemaking for the Randall-Bold Water Treatment Plant, the Commission also determined that the evidence in the record in A.09-08-004 was not sufficient for it to resolve that issue in that proceeding.  The determination of the ratemaking treatment for the Randall-Bold Water Treatment Plant is still under consideration in Golden State’s general rate case, A.10-01-009.  

A third section of the Agreement, Section 1.2.2, deals with adjustment of the lease price that escalates the final costs of the pipeline necessary to interconnect the Randall-Bold Water Treatment Plant to the Golden State system.  The agreement was signed prior to completion of the pipeline.  The Agreement provides that at the time of the final lease execution the agreed upon cost for the pipeline will be escalated using an engineering construction cost index.  During the hearings that resulted in D.10-06-031, Golden State testified that the costs of the then completed pipeline was within the figure provided in 

the Agreement.  Given this information, the Commission did not find Section 1.2.2 of the Agreement either necessary or beneficial.  The Commission requested that CCWD and Golden State revisit Section 1.2.2.  However, the Commission did not make changes to Section 1.2.2 a condition of its approval.  

Notice AND PROTESTS

On December 28, 2010, Golden State served copies of AL 1428-W on it General Order 96-B service list for the Bay Point District and the service list for A.09-08-004.  No protests were received.  
DISCUSSION

The executed First Amendment to the Asset Lease Agreement signed by Golden State on December 14, 2010 and by CCWD on December 22, 2010 is attached to Advice Letter 1428-W.   The executed First Amendment to the Agreement addresses the two required changes ordered by D.10-06-031.  Section 3.2 of the Agreement has been deleted in its entirety.  Section 4.2.1 has been modified in the manner requested by the Commission to delete reference to the ratemaking treatment for Golden State’s abandoned Hill Street Water Treatment Plant.  

Decision 10-06-031 also discussed the rate-making treatment for the lease price of the Randall-Bold Water Treatment Plant.  Review of the rate-making treatment for the Randall-Bold Water Treatment Plant is currently pending in Golden State’s general rate case proceeding, A.10-01-009.   Section 4.1 of the Lease Agreement states that before the transaction closes the conditions precedent set forth in Section 4.2 of the Agreement either need to be satisfied or waived.  Section 4.2.1 of the Agreement provides for the Commission’s approval of the agreement, including the Commission’s approval of inclusion of the lease price in Golden State’s rate base for the rate-making district that includes the Bay Point Water System, as a condition precedent.  Section 4.2 provides that Golden State has the sole and absolute discretion to waive Section 4.2.1.  

Our approval of the Amended Agreement in this Resolution does not include approval of the rate-making treatment that Golden State specifies in Section 4.2.1 of the Agreement.  If Golden State lets the current Amended Agreement lapse either because it does not waive the condition precedent in Section 4.2.1 of the Amended Agreement or get a written extension of the June 30, 2011 termination date and thereby causes the Amended Agreement to terminate by its own provisions, then Golden State is at risk for any incremental costs (beyond the cost in the Amended Agreement) if it has to enter 

into a new agreement with the Contra Costa Water District (or another entity) for water treatment, or build its own water treatment plant.
In Advice Letter 1428-W Golden State indicates that it requested CCWD to remove the engineering construction cost escalation index in Section 1.2.2.  Golden State reports that “CCWD respectfully declined to do so as it was part of the negotiated contract. “ (Advice Letter 1428-W at p.2)

The executed First Amendment also modifies Section 6.2, the automatic termination provision of the Agreement, if the conditions precedent to closing the transaction fail to be met.  The automatic termination date is changed from January 1, 2011 to June 30, 2011 in order to allow the Commission to review the Agreement as amended by the executed First Amendment and determine the rate-making issues raised by the Agreement in A.10-01-009.

Comments 

Public Utilities Code Section 311(g) (3) and Rule 14.7 of our Rules of Practice and Procedure exempt uncontested matters pertaining solely to water corporations from the otherwise generally applicable requirement for a 30-day public review and comment period.  Accordingly, the draft resolution was mailed to Golden State and made available for a shortened 10-day comment period on May 9, 2011 prior to its consideration by the Commission.   Comments were received from _______ on ___________.  

FINDINGS AND CONCLUSIONS 

1. On December 28, 2010, Golden State Water Company filed Advice Letter No. 1428-W requesting approval of the executed Asset Lease Agreement with Contra Costa Water District, as amended pursuant to Commission Decision 10-06-031.
2.  The Division of Water and Audits suspended Advice Letter 1428-W on January 12, 2011.  
3. Ordering Paragraph No. 2 of Decision 10-06-031 conditioned approval of the Asset Lease Agreement on the removal of Section 3.2 and the modification of Section 4.2.1 to remove language that specifies the ratemaking treatment for the Hill Street Water Treatment Plant.  
4. The Commission in Decision 10-06-031 ordered that further review of the rate-making proposals shall be undertaken in Golden State Water Company’s pending general rate case proceeding, Application 10-01-009. 
5. Ordering Paragraph No. 2 of Decision 10-06-031 also required Golden State water Company to request that Contra Costa Water District remove the engineering construction cost escalation index in Section 1.2.2 of the Asset Lease Agreement.  The Commission did not make changes to Section 1.2.2 a condition of its approval. 
6. The executed First Amendment to the Asset Lease Agreement was signed by Golden State Water Company on December 14, 2010 and by Contra Costa Water District on December 22, 2010. 
7. The executed First Amendment to the Asset Lease Agreement removes Section 3.2 in its entirety and modifies Section 4.2.1 to remove language that specifies the rate-making treatment for the Hill Street Water Treatment Plant as ordered by the Commission in D.10-06-031.  

8. Section 4.1 of the Asset Lease Agreement specifies that before the transaction closes certain conditions precedent must be satisfied or waived.

9. Section 4.2.1 (as amended by the First Amendment) makes Commission approval of the Asset Lease Agreement, including the Commission’s approval of the inclusion of the lease price of the Randall-Bold Water Treatment Plant in Golden State Water Company’s rate base, a condition precedent to closing the transaction.

10. Section 4.2 of the Asset Lease Agreement provides Golden State Water Company with the sole and absolute discretion to waive Section 4.2.1.

11. The ratemaking treatment discussed in Section 4.2.1 of the executed First Amendment to the Asset Lease Agreement is pending before the Commission in Golden State’s general rate case, A.10-01-009.

12. In Advice Letter 1428-W, Golden State states that it requested that Contra Costa Water District remove the engineering construction cost escalation index in Section 1.2.2 of the Asset Lease Agreement.  Golden State Water Company reports that Contra Costa Water District respectfully declined to do so as Section 1.2.2 was part of the negotiated contract.

13. The executed First Amendment to the Asset Lease Agreement modifies Section 6.2 by changing the automatic termination date for the Asset Lease Agreement from January 1, 2011 to June 30, 2011 if the conditions precedent is not satisfied.  

14. There are no protests to Advice Letter 1428-W.  

15. In the executed First Amendment To Asset Lease Agreement Golden State Water Company has satisfied the conditions to our approval of the Asset Lease Agreement with Contra Costa Water District specifically required by D.10-06-031. 

16.
Approval of the Lease Agreement in this Resolution does not include approval of the ratemaking treatment that Golden State seeks in Section 4.2.1 of the Lease Agreement.   

17. The Asset Lease Agreement between Golden State Water Company and Contra 
Costa Water District, as amended by the First Amendment to Asset Lease
Agreement, should be approved.

18. If Golden State lets the current Amended Agreement lapse either because it does not 
waive the condition precedent in Section 4.2.1 of the Amended Agreement or get a 
written extension of the June 30, 2011 termination date and thereby causes the 
Amended Agreement to terminate by its own provisions, then Golden State is at risk 
for any incremental costs (beyond the cost in the Amended Agreement) if it has to 
enter into a new agreement with the Contra Costa Water District (or another entity) 
for water treatment, or build its own water treatment plant.
Therefore it is ordered that:

1. The Asset Lease Agreement between Golden State Water Company and Contra Costa Water District, as amended by the First Amendment to Asset Lease Agreement, is approved. 

2. This resolution is effective today.  

I certify that the foregoing resolution was duly introduced, passed, and adopted at a conference of the Public Utilities Commission of the State of California held on May 26, 2011; the following Commissioners voting favorably thereon:  








   PAUL CLANON








  Executive Director

CERTIFICATE OF SERVICE

I certify that I have by mail or email this day served a true copy of Draft Resolution 

W-4877 on all parties in this filing or their attorneys as shown on the attached list.  

Dated May 9, 2011, at San Francisco, California.   


/s/JOSIE L. JONES




       Josie L. Jones

NOTICE

Parties should notify the Division of Water and Audits, Third Floor, California Public Utilities Commission, 505 Van Ness Avenue, San Francisco, CA  94102, of any change of address to ensure that they continue to receive documents.  You must indicate the Resolution number on which your name appears.  

SERVICE LIST

DRAFT RESOLUTION W-4877

Keith Switzer

Manager, Tariffs and Special Projects

Golden State Water Company

630 East Foothill Boulevard

San Dimas  CA  91773

kswitzer@gswater.com
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