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	In the Matter of the Application of PacifiCorp (U901E), an Oregon Company, to Recover Costs Recorded in the Catastrophic Event Memorandum Account.
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DECISION APPROVING SETTLEMENT AGREEMENT

Summary

We approve the settlement between PacifiCorp and the Commission’s Division of Ratepayer Advocates which is contained in Attachment A.  The settlement resolves all issues in this proceeding, and will permit PacifiCorp to recover a portion of the $3.63 million costs recorded in its Catastrophic Event Memorandum Account for the costs associated with restoring electric service to California customers in response to damage from severe winter snow storms that occurred in PacifiCorp’s northern California service territory in January 2010.  This amount includes distribution capital investments and associated depreciation expense, distribution and transmission operation and maintenance expenses, and dispatch and customer service expenses, and excludes estimated insurance recovery.  

The Settlement Agreement establishes a revised revenue requirement, allocates the revenue requirement responsibility among customer classes, provides for a new tariff rider with new rates, and resolves all issues in PacifiCorp’s application to recover costs recorded in the Catastrophic Event Memorandum Account.  

By excluding some costs and adjusting the depreciation rate, the Settlement Agreement lowers PacifiCorp’s recovery request from $1.36 million in revenue requirement (a 1.6 percent overall rate increase) to $1.23 million (an approximately 1.4 percent overall rate increase over current rates).  PacifiCorp will recover the $1.23 million over an approximately one-year period beginning January 1, 2011.

1.  Background and Procedural History

PacifiCorp, dba Pacific Power (PacifiCorp), serves approximately 45,000 customers in Del Norte, Modoc, Shasta, and Siskiyou counties in northern California.  A series of storms beginning on January 19, 2010 (2010 Storms) piled up heavy snow and brought down power lines, resulting in power outages for about 9,000 customers.  The magnitude of the storm prompted Acting Governor Edmund G. Brown, Jr. to proclaim a state of emergency on January 21, 2010 for several California counties and cities, including Siskiyou County.  Service was restored to all customers by January 26, 2010.  On February 17, 2010, PacifiCorp notified the Commission’s Executive Director that it had begun recording its costs of responding to the 2010 Storms in its Catastrophic Event Memorandum Account (CEMA).

PacifiCorp filed Application (A.) 10-05-009 on May 7, 2010 (Application) under its CEMA to recover incremental expenses and capital-related costs incurred in responding to the winter snow storms that occurred in PacifiCorp’s northern California service territory in January 2010.   Specifically, the claimed CEMA costs were to repair and replace facilities, restore service, and respond to customer inquiries.  In the Application, PacifiCorp stated that during the 2010 Storms, more than 200 people worked around the clock in hazardous conditions to restore power, including 175 field personnel and 34 incident management and support service personnel.  In addition, centralized company dispatch and customer service personnel provided ongoing support to crews and customers.  

Some crews had to use snowshoes or hike through waist-deep snow to reach remote areas, PacifiCorp asserted in its Application.  Pictures were provided to demonstrate snow damage and that huge trees had fallen onto major power lines.
  PacifiCorp mobilized crews and equipment from Oregon, Washington, and California to expedite restoration of power.  After power was fully restored, PacifiCorp continued to replace and repair damaged utility facilities, although some work remained unaccomplished due to access problems through the time of the Application.

PacifiCorp originally sought to recover $1.36 million in revenue requirement associated with $3.63 million of CEMA-eligible costs, and only those costs not recovered from insurance and properly allocated to California customers.  About $2 million is expected in insurance recovery.
  PacifiCorp proposed to amortize the CEMA costs in rates for one year beginning January 1, 2011.  The average net increase to ratepayers was estimated to be about 1.6%, apportioned by class based on a pro rata share of distribution revenues.  

Resolution ALJ 176-3254 (May 20, 2010) categorized the proceeding as ratesetting and reached a preliminary determination that hearings would prove necessary to the resolution of this matter.

On June 11, 2010, the Division of Ratepayer Advocates (DRA) filed a protest in which it stated its intent to review the underlying facts of the application, including the sufficiency of the disaster declarations, whether the recorded costs are related to CEMA-eligible events, whether the costs are properly allocated to California ratepayers, and whether the recorded costs are reasonable.  PacifiCorp replied to the protest with notice that DRA had commenced its on-site audit on June 24, 2010.

On August 5, 2010, a pre-hearing conference was held in San Francisco to address the issues concerning the management of this proceeding, including the active settlement discussions.  DRA stated it had no further discovery and the parties agreed they were preparing to notice and convene a settlement conference.  

On August 11, 2010, the assigned Commissioner issued a Scoping Memo and Ruling (Scoping Memo) which identified the issues in the proceeding, as follows:

1.  Are the $3.63 million in costs incurred in responding to the January 2010 winter storms, which are recorded in PacifiCorp’s CEMA, properly recoverable under Section 454.9 of the Public Utilities Code and Resolution E-3238;

2.  Should PacifiCorp be authorized to recover $1.36 million in electric revenue requirements for the time span of January 19, 2010 through March 31, 2010 for costs incurred in connection with the January 2010 winter storms; and 

3.  Should such amounts be recovered, effective January 1, 2011, by amortizing the CEMA costs in rates for one year, apportioned by class based on pro rata share of distribution revenues.

Based on a representation by the parties that a settlement was likely, the Scoping Memo set a deadline of September 10, 2010 by which the parties had to file a Joint Motion to Adopt Settlement Agreement.  No dates were initially set for evidentiary hearings.  

On August 17, 2010, PacifiCorp and DRA (Joint Parties) met and conferred in a settlement conference which was properly noticed in accord with Rule 12.1(b) of the Commission’s Rules of Practice and Procedure (Rules).  The Joint Parties filed an “All-Party Joint Motion for Commission Approval and Adoption of Settlement Agreement” (Joint Motion) on August 19, 2010.  No Comments have been filed by any party in response to the Joint Motion.

On September 22, 2010, the ALJ notified all the parties that if no objections were filed by September 27, the testimony and exhibits served by PacifiCorp concurrently with its Application would be admitted into the record.  No objections were made or filed.  The matter is deemed submitted as of September 28, 2010.

2.  PacifiCorp’s Testimony and Exhibits

PacifiCorp submitted testimony and exhibits from Todd Dinehart and R. Bryce Dalley along with its initial Application.  No rebuttal testimony was served.  Below is a summary of PacifiCorp’s undisputed submissions.

Todd Dinehart (Dinehart) is Director, Finance/Accounting for PacifiCorp with primary responsibility for managing finance within Transmission and Distribution Operations (T&D).  His testimony described PacifiCorp’s response to the 2010 Storms, the resulting damage to utility facilities in Siskiyou County, the accounting procedures followed to ensure only incremental costs were recorded in CEMA, details of the recorded costs, and the level of insurance coverage related to these costs.
 

As a result of the storms, Dinehart stated that PacifiCorp replaced 54 transformers, 82 cutouts, 469 insulators, 31 poles, 123 cross-arms, and 53,283 feet of conductor.
  Total incremental storm costs were $3,633,340 comprised of $3,248,101 of expense and $385,239 of capital.
  The costs include distribution capital investments and associated depreciation expense, distribution and transmission operation and maintenance expenses, and dispatch and customer service expenses. 

Dinehart provided a series of photographs taken of storm-damaged facilities,
 and a detailed breakdown of the costs associated with the 2010 Storms.
  Based on a formula applicable for insurance claims in excess of annual coverage limits, Dinehart calculated that for the year ending March 21, 2010, PacifiCorp will receive reimbursement equal to 43 percent of capital costs (after a $25,000 deductible) and 56 percent of expense for a total recovery of  $1,973,839.

R. Bryce Dalley (Dalley) is Manager of Revenue Requirement for PacifiCorp.  His primary responsibility is the calculation and reporting of the company’s regulated earnings or revenue requirement, application of the inter‑jurisdictional cost allocation methodologies, and explanation of the calculations to regulators in the jurisdictions in which PacifiCorp operates.  His testimony described the calculation of PacifiCorp’s California-allocated revenue requirement associated with damage to the utility’s facilities resulting from the 2010 Storms in Siskiyou County, the allocation methodology applied, and the proposed rate spread.

Dalley calculated the $1.36 million revenue increase requested in the Application.
  The return on rate base was calculated using the company’s current authorized capital structure and costs applied to calendar year 2010 average net plant.
  Because costs included for recovery are primarily distribution-related, Dalley stated that PacifiCorp proposed to spread the revenue requirement to customer classes based on each class’s share of distribution revenues.
  Dalley provided an exhibit that sets forth the total revenue requirement associated with the 2010 Storms, including results of operations, total distribution capital expense, summary of expenditures, and insurance recovery calculation.
  

3.  The Settlement Agreement

A copy of the All-Party Joint Settlement Agreement between PacifiCorp and DRA is attached to this decision as Attachment A.   PacifiCorp agreed to reduce its recovery request from $1.36 million to $1.23 million based on two adjustments.  First, in its on-site audit, DRA identified certain non‑incremental costs that were charged to the 2010 Storms and included in the Application.  These non-incremental costs were California employee salary expenses that would have been incurred by PacifiCorp even if the 2010 Storms had not occurred.  Secondly, the Joint Parties agreed to apply the depreciation rate used in the June 23, 2010 settlement agreement filed in PacifiCorp’s General Rate Case, A.09-11-015.  The Joint Parties agreed that the other elements of the Application were reasonable and justified for purposes of restoring, repairing, or replacing PacifiCorp’s electrical facilities and system damaged by the 2010 Storms.

PacifiCorp will amortize the $1.23 million in revenue requirement and recover it in rates set forth in a new tariff rider, effective on January 1, 2011 and ending when the revenue requirement has been fully collected in rates, estimated to occur on or before January 1, 2012.  The Settlement Agreement also provides that the revenue requirement, which primarily consists of distribution-related costs, will be allocated among the various customer classes according to each class’s share of the distribution revenues.  

The Settlement Agreement included:

· Appendix A—a comparison of PacifiCorp’s initial revenue recovery request and the impact of the Settlement Agreement on that amount

· Appendix B—a comparison of the rate spread and rate calculation by customer class using both current rates and with the proposed CEMA adjustment

· Appendix C—Schedule S-96, the proposed new tariff rider and schedule of effects of the proposed rate change

The Settlement Agreement resolves all issues related to PacifiCorp’s Application.

4.  Discussion

4.1.  Standard of Review

The Commission’s Rules of Practice and Procedure set a standard for review of any settlement:  

12.1(d)  The Commission will not approve settlements, whether contested or uncontested, unless the settlement is reasonable in light of the whole record, consistent with the law, and in the public interest.

We find the settlement agreement meets the criteria for a settlement pursuant to Rule 12.1(d), and discuss each of these three criteria in detail below. 

Initially, we note that the circumstances of the settlement, particularly its endorsement by all parties, generally support its adoption.  Concurrent with filing its Application, PacifiCorp served testimony and exhibits which described in detail its 2010 Storm-related costs, the California allocation methodology, the expected insurance recovery, calculation of the revenue requirement, and its rationale and details for allocation of the necessary rate increase over the various customer classes.  DRA, which represents ratepayers, initially protested the application, then conducted an on-site audit, and, based on the audit results, reached a settlement with PacifiCorp which reduced the proposed rate increases to support a slightly lower revenue requirement.  

The Settlement Agreement is also consistent with Commission decisions on settlements, which express the strong public policy favoring settlement of disputes if they are fair and reasonable in light of the whole record.
  As long as a settlement taken as a whole is reasonable in light of the record, consistent with law, and in the public interest, it may be adopted. We next analyze these criteria with specific reference to the Settlement Agreement.

4.2.  Settlement Agreement is Reasonable 
in Light of the Whole Record

Ordinarily, a question about utility rates is measured by whether the price is “just and reasonable.”  (See California Pub. Util. Code § 451.
)  We first examine whether the proposed rate increases are justified in the proceeding record.  We find that they are.  The documents filed in this proceeding, including but not limited to, the Application, DRA’s Protest, PacifiCorp’s Response, and the Joint Motion combined with the Direct Testimony and Exhibits submitted by PacifiCorp and admitted to the record by this Decision, contain the information necessary for us to find that the revenue requirement is justified because PacifiCorp had to restore electric service to its customers and to repair, replace and restore damaged electric facilities.  These costs would not have been incurred by PacifiCorp absent the 2010 Storms, and will not be recovered as part of current base rates.

The Settlement Agreement is also reasonable.  Prior to the settlement, DRA conducted discovery, including an on-site audit of the claimed expenses, and PacifiCorp served detailed testimony on the issues related to CEMA-recorded costs, the revenue requirement, and proposed rate increases.  The proceeding record contains sufficient information for us to conclude the Settlement Agreement represents a reasonable compromise of the parties’ positions based on an error discovered as to certain salary expenses already in rate base, and an agreement to apply the most recently adopted depreciation rate for PacifiCorp in its latest GRC.  DRA found that all other ratemaking elements of the Application were reasonable and justified.  

We concur that the net result is a lower, more accurate, revenue requirement which is reasonable in light of the whole record.
4.3.  Settlement Agreement is Consistent with Law

The parties believe that the terms of the Settlement Agreement comply with all applicable statutes. These include § 451, which requires that utility rates must be just and reasonable, and § 454, which prevents an increase in public utility rates unless the Commission finds such an increase justified.  We agree that the required showings under §§ 451 and 454 have been made and nothing in the Settlement Agreement contravenes statute or prior Commission decisions.

The Commission is authorized by § 454.9 to allow utilities to recover costs incurred in responding to a catastrophic event.  Commission Resolution (Res.) E‑3238 authorizes utilities to establish CEMA accounts and to record in those accounts costs of the following:  (1) restoring utility service to customers; (2) repairing, replacing, or restoring damaged utility facilities; and (3) complying with government agency orders resulting from declared disasters.  In addition to these direct expenses, the resolution also permits utilities to recover capital‑related costs such as depreciation and return on capitalized plant additions resulting from restoration activities.  Recovery is limited by insurance coverage, the level of loss already built into existing rates, and other factors relevant to the particular event.  These are the types of costs which PacifiCorp has recorded in its CEMA and for which it seeks recovery in this Application.

PacifiCorp’s Preliminary Statement Part C of its approved California tariff book describes the procedures for recording and seeking recovery for CEMA costs.
  In compliance with the Preliminary Statement Part C, PacifiCorp notified the Commission’s Executive Director by letter within 30 days of the catastrophic event with a description of the 2010 Storms, a preliminary cost estimate, and a copy of the Proclamation of State of Emergency declared by Acting Governor Edmund G. Brown.  

Therefore, PacifiCorp has met the criteria for recording costs in the CEMA as set forth in Res. E-3238, Pub. Util. Code §454.9, and PacifiCorp’s CEMA Preliminary Statement and the proposed Settlement Agreement is consistent with applicable law.

4.4.  Settlement Agreement is in the Public Interest

The Settlement Agreement is in the public interest and in the interest of PacifiCorp’s customers.   PacifiCorp’s customers expect the company to respond quickly and effectively to restore and maintain continuous electrical service and distribution in the face of a natural disaster like the 2010 Storms.  The Commission also has a duty to assure that any rate increases, including those related to such storm damage, are reasonable and justified.

The record establishes that the CEMA eligible costs were proximately caused by a catastrophic event, the proclaimed state of emergency, in PacifiCorp’s California service territory.  The agreed-upon revenue requirement is less than PacifiCorp’s request because a duplicate expense was discovered and deleted, and a lower depreciation rate applied.  
Our approval of the Settlement Agreement avoids the cost of further litigation, and reduces the use of valuable resources of the Commission and the parties.  Finally, we note that the settling parties comprise all of the active parties in this proceeding, and who fairly represent the interests affected by the Settlement Agreement. We find that the evidentiary record contains sufficient information for us to determine the reasonableness of the Settlement Agreement and for us to discharge any future regulatory obligations with respect to this matter.  Therefore, the Settlement Agreement is in the public interest.

For all these reasons, we approve the Settlement Agreement as proposed.

5.  Change in Determination on Need for Hearings

The August 11, 2010 Scoping Memo confirmed the categorization of this proceeding as ratesetting and that evidentiary hearings might be necessary.  However, the proposed settlement is governed by Rules 12.1 et seq. which provide that no hearing is necessary if there are no material contested issues of fact, or if the contested issue is one of law.  After review of the Joint Motion, including Appendices A-C, the Application, the direct testimony and exhibits, and other filed documents in the record, ALJ Darling determined that no material contested issue of fact remained and concluded no hearing was required pursuant to Rule 12.3. We therefore determine that no hearings are necessary.

6.  Admission of Testimony and Other Exhibits

The parties reached settlement before the start of evidentiary hearings in this proceeding and, as a consequence, the testimony and exhibits served by PacifiCorp have not yet been made a part of the record.   On September 22, 2010, the ALJ notified all the parties that if no objections were filed by September 27, 2010, the testimony and exhibits served by PacifiCorp concurrently with its Application would be admitted into the record.  No objections were filed.  Therefore, the following exhibits are admitted into the record: 

	Exhibit Number
	Description
	Sponsor
	Date Admitted

	PC-1
	Direct testimony of Todd Dinehart
	PacifiCorp
	9/28/2010

	PC-2
	Photographs taken during 2010 Storms
	T. Dinehart
	9/28/2010

	PC-3
	Detail of costs associated with 2010 Storms
	T. Dinehart
	9/28/2010

	PC-4
	Direct testimony of R. Bryce Dalley
	PacifiCorp
	9/28/2010

	PC-5
	Revenue Requirement calculation
	R. Bryce Dalley
	9/28/2010


This matter is submitted as of September 28, 2010.

7.  Assignment of Proceeding

Nancy E. Ryan is the Assigned Commissioner and Melanie M. Darling is the assigned ALJ in this proceeding.

8.  Comments on Proposed Decision

This is an uncontested matter in which the decision grants the relief requested.  Accordingly, pursuant to § 311(g)(2), the otherwise applicable 30-day period for public review and comment is waived. 

Findings of Fact

1. In light of the parties’ settlement and given the completeness of the Settlement Agreement and Joint Motion seeking its approval, the ALJ held no hearings.

2. This Settlement Agreement is an “all party” settlement that commands the unanimous sponsorship of all active parties.

3. The parties to this Settlement Agreement are fairly representative of the affected interests.

4. No term of the Settlement Agreement contravenes statutory provisions or prior Commission decisions.

5. The $1.23 million revenue requirement will result in rates which are just and reasonable.

6. The Settlement Agreement conveys to the Commission sufficient information to permit the Commission to discharge its future regulatory obligations with respect to the parties and their interest.

7. The Settlement Agreement is (1) reasonable in light of the record; (2) consistent with the law; (3) in the public interest; and (4) an acceptable outcome to a pending proceeding that avoids the time, expense and uncertainty of litigation on the issues raised in this application.

8. The matter was submitted on September 28, 2010.

Conclusions of Law

9. The settlement between PacifiCorp and Division of Ratepayer Advocates is an all-party settlement.

10. The Settlement Agreement is not adverse to the public interest and should be approved.

11. With the filing of the settlement, this proceeding becomes an uncontested matter. In accepting the settlement, we are granting the relief requested.

12. No hearings are necessary.

13. In order to provide timely direction to the parties and any interested persons or entities, this order should be effective immediately.

ORDER

IT IS ORDERED that:

14. The August 19, 2010 Joint Motion of PacifiCorp and the Division of Ratepayer Advocates for Approval and Adoption of Settlement Agreement is granted and the Settlement Agreement is approved.

15. PacifiCorp will amortize the $1.23 million in revenue requirement and recover it in rates set forth in a new tariff rider, Schedule S-96, as set forth in Appendix C to the Settlement Agreement, with the rates to become effective on January 1, 2011.  Within thirty days of the effective date of this decision, PacifiCorp shall make a Tier 1 advice letter compliance filing of the new tariffs in Schedule S-96.

16. The preliminary determination regarding the need for hearing is changed from yes to no.  Hearings are not necessary.

17. Application 10-05-009 is closed.

This order is effective today.

Dated October 14, 2010, at San Francisco, California.

MICHAEL R. PEEVEY

                       President

DIAN M. GRUENEICH

JOHN A. BOHN

TIMOTHY ALAN SIMON

NANCY E. RYAN
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�  Id. at 7.


�  Exhibit PC-2, Photographs.


�  Exhibit PC-3, Cost detail.
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