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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

	Order Instituting Investigation into the Gas Market Activities of Southern California Gas Company, San Diego Gas and Electric, Southwest Gas, Pacific Gas and Electric, and Southern California Edison and their impact on the Gas Price Spikes experienced at the California Border 

from March 2000 through May 2001.


	Investigation 02-11-040

(Filed November 21, 2002)

	Order Instituting Investigation whether San Diego Gas & Electric Company, Southern California Gas Company and their holding company, Sempra Energy, respondents, have complied with relevant statutes and Commission decisions, pertaining to respondents’ holding company systems and affiliate activities.


	Investigation 03-02-033

(Filed February 27, 2003)


INTERIM OPINION MODIFYING OII IN RESPONSE
TO PETITION FOR MODIFICATION

I. Summary

We grant in some respects the petition for modification filed by San Diego Gas & Electric Company (SDG&E) and Southern California Gas Company (SoCal Gas) on March 12, 2003.  We modify the Order Instituting Investigation (OII) initiating Investigation (I.) 03-02-033 to provide for an independent audit as the first step in this investigation.  We will not schedule further action in I.03‑02‑033 until the audit is completed.  In addition, we deconsolidate this proceeding from I.02‑11-040.

II. Background

On February 27, 2003, we issued an OII initiating I.03-02-033 to evaluate the business activities of the respondent utilities, SDG&E and SoCal Gas, and their holding company, Sempra Energy (Sempra), to ensure that they have complied with relevant statutes and Commission decisions and rules in the management, oversight, and operations of their companies.  The OII consolidated this Sempra affiliate investigation with I.02-11-040 examining market activities of California’s regulated gas utilities and their impact on gas price spikes at the California border from March 2000 through May 2001.

SDG&E and SoCal Gas filed a petition to modify the OII on March 12, 2003.  Southern California Edison Company (SCE) filed a response to the petition, and Utility Consumers’ Action Network (UCAN) filed a motion requesting the late filing of its response to the petition, with its response attached to the motion.  UCAN’s motion is hereby granted.  SDG&E and SoCal Gas replied to SCE’s response on April 4, 2003.

During a prehearing conference (PHC) held on May 29, 2003, issues raised by the petition and the related filings were discussed along with other matters regarding the Sempra affiliate investigation.

III. Positions of the Parties

SDG&E and SoCal Gas ask that there be clarification regarding allegations of affiliate wrongdoing, that their existing annual audit of affiliate activities be used for fact-finding in I.03-02-033, that the procedural schedule be suspended pending the audit, and that I.03-02-033 be separated from I.02-11-040.

SDG&E and SoCal Gas assert that the OII is vague and general, and does not identify any actions by either them or their affiliates that might constitute a violation of any of the Commission’s rules.  On that basis, SDG&E and SoCal Gas recommend that the OII be modified to direct the Chief Administrative Law Judge (ALJ) to identify any allegations of affiliate wrongdoing involving them that had been raised and deferred from a past proceeding.

SDG&E and SoCal Gas also recommend that the OII be modified to provide for an independent audit to assess their compliance with the Commission’s various affiliate-related rules.  The two utilities submit that an independent review of their compliance with the Commission’s affiliate rules will provide a factual context and enable the Commission to identify any specific areas of concern.  SDG&E and SoCal Gas recommend that the Commission direct the auditors to engage in fact-finding on the Commission’s behalf with respect to any issues identified by the Chief ALJ.

SDG&E and SoCal Gas point to the annual audit of affiliate compliance ordered by the Commission in Decision (D.) 97-12-088,
 with the audit for calendar year 2002 activities being conducted by the NorthStar consulting firm.  The utilities submit that NorthStar would be ideally suited to assist the Commission and that the scope of the audit could be expanded for purposes of this investigation.  They ask that the Commission relieve them of the requirement that the annual audit report be provided by May 1, 2003, to permit 

NorthStar the time necessary to conduct additional fact-finding.  They also request that the schedule of the investigation be suspended, including the scoping memo, procedural schedule, and discovery, pending completion of the recommended audit.

While SCE does not object to a fact-finding audit, it asserts that such an audit should not be separate from the annual year-specific audit required by D.97-12-088.  SCE submits that an audit for purposes of I.03-02-033 should be designed to gather and analyze information on affiliate issues spanning several years.

UCAN suggests that SDG&E’s and SoCal Gas’ proposed reliance on the annual audit may not be feasible given the scope of the issues involved in this proceeding.  UCAN contends that, rather than modifying the OII as SDG&E and SoCal Gas request, the Commission should hold a PHC, at which time parties could identify the issues that they believe warrant investigation.  It submits that a PHC would assist in gauging how this proceeding should unfold.

SDG&E and SoCal Gas recommend that I.03-02-033 be separated from I.02‑11-040 on the basis that consolidation potentially would be confusing and could delay the gas price spike investigation, for which testimony and hearing dates have been established.  They state that, while I.02-11-040 will address the reasons for high gas prices in the California gas market during a 15-month period in 2000 and 2001, I.03-02-033 is intended to address potential areas of concern outside of California gas market price issues and outside this time period.  In their view, separation would avoid confusion between the issues to be addressed in each investigation.  UCAN concurs with SDG&E and SoCal Gas that the two investigations should be separated.

While not objecting to separation of the two proceedings, SCE cautions that such a step should not restrict either investigation.  SCE submits that a complete evaluation of border price spikes requires an examination of the possible exercise of market power by SDG&E, SoCal Gas, and their affiliates.  SCE requests that SDG&E and SoCal Gas be prohibited from objecting in 

I.02‑11‑040 to the admission into evidence of information regarding Sempra affiliate activity.  SCE also raises concerns about possible claims of confidentiality with respect to information on affiliate and utility gas transactions.

IV. Discussion

As UCAN suggested, discussions during the PHC along with the submitted PHC statements were helpful in our assessment of whether the requests in SDG&E and SoCal Gas’ petition for modification are warranted.  We find merit in the proposal that an audit be performed as a first step in the Sempra affiliate investigation, in order to provide an independent assessment of the companies’ activities relevant to the investigation.

The scope of the independent audit should be broader than SDG&E and SoCal Gas have suggested, consistent with the scope of the investigation delineated in the OII.  In addition to an evaluation of compliance with our current rules and requirements, we wish to assess the potential for conflicts between the interests of Sempra and the interests of the regulated utilities and their ratepayers,
 and to examine whether business activities undertaken by the utilities and/or their holding company and affiliates pose potential problems or unjust or unreasonable impacts on utility customers.
  The audit should examine each of these areas.  Because consumer interests go hand in hand with promoting competition, and consistent with the objectives of the existing affiliate transaction rules,
 the audit should encompass potential conflicts of interest or activities that may be detrimental to competition.

There is value in the utilities’ suggestion that the audit undertaken for this investigation be combined with the annual audit performed pursuant to D.97‑12‑088 and D.98-08-035.  Such a combined effort could be more efficient and less costly than two separate audits.  Since the calendar year 2002 audit has been completed, we provide that the audit for this investigation and the calendar year 2003 audit will be performed on a combined basis.

The utilities have commissioned and filed the annual audits pursuant to D.97-12-088 and D.98-08-035.  For purposes of this investigation, the combined audit should be undertaken under the supervision of Energy Division and performed pursuant to Public Utilities Code § 797.
  Energy Division should ensure that the auditor and its affiliates have no financial interest in or other conflict of interest with the Sempra utilities or their affiliates, and should select an auditor for this proceeding that neither has performed work within the past 5 years for the Sempra utilities or their affiliates nor has any contracts to provide any current or future work for the Sempra utilities or their affiliates.  This 5-year conflict of interest restriction is appropriate because of the time period under review.  Audits performed under contract to the Commission or another regulatory agency do not constitute a conflict of interest that would prohibit a company from being chosen to undertake the combined audit.  We direct Energy Division to contract directly with the auditor with payment from Commission accounts.  SDG&E and SoCal Gas shall reimburse the Commission for all amounts expended for the audit.

With the adoption of an independent audit, we see no need to grant SDG&E and SoCal Gas’ request that the Chief ALJ be required to itemize instances in which affiliate-related concerns have been raised in past proceedings.

Further action in the investigation should not be scheduled at this time pending completion of the audit.  Upon completion, Energy Division will file the audit report and shall serve the audit report, or a notice of availability of the audit report, on the service list for this proceeding.  A second PHC will then be held to discuss the scope and procedural schedule of the investigation based on audit results.

We agree that this investigation should be separated from the gas spike investigation because of the divergence of their schedules and the limited scope of potential overlap in the two investigations.  Neither investigation is restricted by our decision to separate them.  We recognize that information regarding actions by SDG&E, SoCal Gas, their holding company, or their unregulated affiliates that may have affected gas prices during the period addressed by the gas spike investigation may be relevant to both investigations.  However, it is premature to address at this time the admissibility of such information in either investigation.

Upon separation, the service list for each investigation will be the combined service list created at the May 29, 2003 PHC.  However, the service list for each investigation will be maintained separately thereafter.

SCE’s concerns regarding possible claims of confidentiality are raised prematurely in its response to the petition for modification.  SCE may pursue such claims through established procedures for resolution of discovery disputes.

V. Comments

The draft decision of the ALJ in this matter was mailed to the parties in accordance with Pub. Util. Code § 311(g)(1) and Rule 77.7 of the Rules of Practice and Procedure.  SDG&E and SoCal Gas filed comments on August 6, 2003, requesting that we issue this interim opinion no later than September 18, 2003.  No reply comments were filed.

VI. Assignment of Proceeding

Commissioner Geoffrey F. Brown is the Assigned Commissioner and Charlotte F. TerKeurst is the assigned ALJ in this proceeding.

Findings of Fact

1. The petition for modification complies with the procedural requirements of Rule 47 of the Rules of Practice and Procedure.

2. It is reasonable to require an audit as the first step in this investigation, in order to obtain an independent assessment of the companies’ activities relevant to the investigation.

3. SDG&E and SoCalGas’ request that the calendar year 2002 audit be expanded to encompass the scope of this investigation is now moot.

4. It is reasonable to combine the audit for purposes of this investigation with the calendar year 2003 audit required by D.97-12-088 and D.98-08-035, in order to improve efficiency and reduce costs.

5. With the adoption of an independent audit, there is no need to require that the Chief ALJ itemize instances in which affiliate-related concerns have been raised in past proceedings.

6. It is reasonable to separate I.03-02-033 and I.02-11-040 because of the divergence of their schedules and the limited scope of potential overlap in the two investigators.

7. Information regarding actions by SDG&E, SoCal Gas, or their affiliates that may have affected gas prices during the period addressed by the gas spike investigation may be relevant in both I.02-11-040 and I.03-02-033.  However, it is premature to address at this time the admissibility of such information in either proceeding.

8. SCE’s concerns regarding possible claims of confidentiality are raised prematurely in its response to the petition for modification.

Conclusions of Law

1. The petition for modification should be granted to the extent discussed herein.

2. The OII initiating I.03-02-033 should be modified as described herein to provide for an independent audit as the first step in the investigation and to separate the investigation from I.02-11-040.

3. SCE’s requests regarding the admissibility of information regarding Sempra affiliate activity and the classification of information on affiliate and utility gas transactions should be denied.

4. This order should be effective today, in order to provide certainty to the parties and to promote an efficient use of their resources and the resources of the Commission.

INTERIM ORDER

IT IS ORDERED that:

1. The Petition for Modification filed on March 12, 2003 by San Diego Gas & Electric Company and Southern California Gas Company is granted to the extent described herein and is denied in all other respects.

2. The Motion for Leave to Accept Late Filing of Comments by the Utility Consumers’ Action Network is granted.

3. The following paragraphs are added after the partial paragraph at the top of Page 6, mimeo., of Investigation (I.) 03-02-033:

“An independent audit should be performed as the first step in this investigation, in order to assess the compliance of SDG&E, SoCal Gas, and Sempra with relevant statutes and the Commission’s affiliate transaction rules and whether the companies’ business activities have posed potential problems or unjust or unreasonable impacts on utility customers.  Because consumer interests go hand in hand with promoting competition, and consistent with the objectives of our existing affiliate transaction rules, the audit should encompass potential conflicts of interest or activities that may be detrimental to competition.  This audit should be combined with the calendar year 2003 annual audit to be performed pursuant to D.97‑12-088 and D.98-08-035, in order to reduce costs and promote efficiency.

“This combined audit should be undertaken under the supervision of Energy Division and performed pursuant to § 797, with the selected auditor having full access to all information to the full extent provided by Law, including §§ 313 and 314 and Section IV.A of the merger conditions adopted in D.98-03-073.  Energy Division should ensure that the auditor and its affiliates have no financial interest in or other conflict of interest with the Sempra utilities or their affiliates, and should select an auditor for this proceeding that neither has performed work within the past 5 years for the Sempra utilities or their affiliates nor has any contracts to provide any current or future work for the Sempra utilities or their affiliates.  This 5-year conflict of interest restriction is appropriate because of the time period under review.  Audits performed under contract to the Commission or another regulatory agency do not constitute a conflict of interest that would prohibit a company from being chosen to undertake the combined audit.  Energy Division shall contract directly with the auditor and payment shall be made from Commission accounts.  SDG&E and SoCal Gas shall reimburse the Commission for all amounts expended for the audit.

“The auditor should review Sempra’s holding company and affiliate structure to identify any corporate relationships that may create potential conflicts between the interests of Sempra and the interests of the regulated utilities and their ratepayers.  To assist in identification of possible areas of concern, the auditor should interview knowledgeable individuals and should review prior Commission orders, Federal Energy Regulatory Commission orders, past audits of affiliate transactions, and the affiliate-related concerns that parties have raised in this proceeding and in other proceedings.

“The auditor should gather and analyze information on activities since December 17, 1997, when the Commission adopted affiliate transaction rules in D.97-12-088.  The auditors may review activities prior to the audit period if they believe it is necessary to fulfill the goals of the audit.  The audit of compliance with the existing affiliate transaction rules should encompass 2003 activities (the calendar year 2003 audit), as well as activities in other years related to specific concerns that may be identified.  In its audit report, the auditor should identify any areas and ways in which our affiliate transaction rules could be strengthened to prevent undesirable affiliate‑related activities not addressed by the existing rules.”

4. The first paragraph on Page 6, mimeo., of I.03-02-033 is modified as follows (text to be deleted is indicated in strikeover format):

“This proceeding will be consolidated with I.02-11-040, the gas price spike OII, due to the overlap with issues being addressed in Phase 1 of that proceeding.  The scope of this proceeding will include all issues raised in this order.  Any party may suggest related issues for the Commission’s consideration.  The present investigation is classified as a ratesetting proceeding and is expected to require a hearing.”

5. The following paragraph is added on Page 7, mimeo., of I.03-02-033 following the second paragraph in Section V:

“Following completion of the combined audit, Energy Division shall file the audit report and shall serve the audit report, or a notice of availability of the audit report, on all parties to I.03-02-033.  A second PHC will then be held to discuss the scope and procedural schedule of the investigation based on audit results.  The assigned Commissioner will rule on the scoping memo for this proceeding, pursuant to Rule 6.3, after the second PHC.”

6. Ordering Paragraph 9 of I.03-02-033 is stricken.

7. The following ordering paragraphs are added to I.03-02-033:

“11.
Energy Division shall perform an audit that meets the purposes of this investigation and the calendar year 2003 audit required by Decision 97-12-088 and Decision 98-08-035, pursuant to Public Utilities Code § 797.  Energy Division shall ensure that the auditor and its affiliates have no financial interest in or other conflict of interest with the Sempra utilities or their affiliates, and shall select an auditor for this proceeding that neither has performed work within the past 5 years for the Sempra utilities or their affiliates nor has any contracts to provide any current or future work for the Sempra utilities or their affiliates.  This 5-year conflict of interest restriction is appropriate because of the time period under review.  Audits performed under contract to the Commission or another regulatory agency do not constitute a conflict of interest that would prohibit a company from being chosen to undertake the combined audit.  The selected auditor shall have full access to all information to the full extent provided by Law, including Public Utilities Code §§ 313 and 314 and Section IV.A of the merger conditions adopted in Decision 98-03-73.  Payment shall be made from Commission accounts.

“12.
San Diego Gas and Electric Company and Southern California Gas Company shall reimburse the Commission for all amounts expended for the combined audit including the fees and expenses of an outside auditor and Energy Division’s incremental travel costs, if any.

“13.
Because of the combined audit, the requirement in 

Decision 97-12-088 and Decision 98-08-035 that each utility have an annual audit performed is waived for calendar year 2003 for San Diego Gas & Electric Company and Southern California Gas Company. 

“14.
Following completion of the combined audit, Energy Division shall file the audit report and shall serve the audit report, or a notice of availability of the audit report, on all parties to Investigation 03-02-033.  Energy Division shall provide a copy of the audit report to the assigned Commissioner, the assigned Administrative Law Judge, San Diego Gas & Electric Company, and Southern California Gas Company.  Energy Division shall provide a copy of the audit report to any party who requests a copy.

“15.
After the combined audit report is filed, a second prehearing conference shall be scheduled at a date and time to be determined by the assigned Administrative Law Judge for the purpose of addressing the scope and further schedule of the investigation and other procedural issues.  Interested persons may file prehearing conference statements as directed by the Administrative Law Judge, addressing issues to be considered and the proposed schedule.  Service shall be made on the service list established at the first prehearing conference.”

8. The requests of Southern California Edison Company regarding the admissibility of information pertaining to Sempra Energy affiliate activity and the classification of information on affiliate and utility gas transactions are denied.

9. I.02-11-040 and I.03-02-033 are deconsolidated.  Upon separation, the service list for each of the two investigations shall be the combined service list created at the May 29, 2003 prehearing conference.  The service list for each investigation shall be maintained separately thereafter.

This order is effective today.

Dated September 18, 2003, at San Francisco, California.

MICHAEL R. PEEVEY
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GEOFFREY F. BROWN



SUSAN P. KENNEDY



Commissioners

�  D.98-08-035, which modified D.97-12-088, made minor changes to the audit requirement.


�  OII, mimeo., at 3.


�  Ibid., mimeo.,  at 6.


�  See, D.97-12-088, 77 CPUC2d 422, 449-450.


�  All code section references are to the California Public Utilities Code unless otherwise noted.
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