PUBLIC UTILITIESCOMMISSION OF THE STATE OF CALIFORNIA

ENERGY DIVISION RESOLUTION E-3900
November 19, 2004

RESOLUTION

Resolution E-3900. Pacific Gas and Electric Company requests approval of a
new renewabl e resource procurement contract with Florida Power and Light
Energy Co., LLC for the repowering of an existing Altamont Pass wind farm.

By Advice Letter 2562-E Filed on October 7, 2004.

SUMMARY

Pacific Gasand Electric’ srequest for a new renewable resour ce procurement contract with
Florida Power and Light Energy Co., LLC isapproved.

Pacific Gas and Electric Company (PG&E) filed Advice Letter (AL) 2562-E on October 7, 2004,
requesting Commission review and approval of a new renewable energy contract with Florida
Power and Light Energy Co., LLC (FPL) that would alow for the repowering of an existing
17.72 megawatt (MW) wind facility in the Altamont Pass area of Northern California. The
repowered wind facility will use state-of-the-art turbines that will result in increased electricity
production at a reduced contract price.

The new contract will replace an existing Interim Standard Offer 4 (1SO4) contract
between PG& E and FPL.

PG&E states that the price structure of the new contract will decrease PG& E’ s exposure to the
price volatility of natural gas and will create greater price certainty. The new contract confers
benefits to both PG& E and the devel oper, as discussed below.

PG& E demonstrated that the new contract confersprice and other benefitsin the
ratepayers interest. PG& E’s Procurement Review Group Members either supported or
did not oppose approval of the contract.

PG& E made a sufficient showing that the new contract isin the ratepayers’ interest because it
meets PG& E’ s obligation to procure renewable resources at a price significantly below the price
benchmark adopted in Decision (D.) 02-08-071. The new price is also substantially lower than
the existing contract price. The members of PG& E’ s Procurement Review Group (PRG) either
supported or did not oppose the approval of the new contract.

The Commission’s action to make public certain confidential information isin the public
interest.

Certain contract details were filed by PG& E under confidential seal. This resolution finds that
certain material filed under seal pursuant to Public Utilities (Pub. Util.) Code Section 583 and
Genera Order (G.0O.) 66-C, and considered for possible disclosure, should be disclosed.
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BACKGROUND

The Commission provided guidanceto the utilities on procuring renewable ener gy
resourcesprior to full implementation of the Renewables Portfolio Standard (RPS)
Program.

D.02-08-071 authorized the utilities to enter into procurement contracts between the effective
date of the Decision and January 1, 2003. The Decision adopted an interim reasonableness
benchmark of 5.37 cents per kilowatt-hour for procurement contracts.

On August 13, 2003, the Assigned Commissioner in Rulemaking (R.) 01-10-024 issued a ruling,
“Assigned Commissioner’s Ruling Specifying Criteriafor Interim Renewable Energy
Soalicitations’, which specified criteriafor any further renewable energy procurement by the
utilities prior to full RPS implementation.

The Assigned Commissioner’s Ruling (ACR) set forth general processrequirements:

1. A utility must abide by the terms of the Commission’s first RPS implementation Decision
(D.03-06-071).

2. Utilities may engage in bilateral negotiations or may issue a competitive solicitation (request
for offer (RFO)) to receive bids.

3. Issuance of an interim RFO by a utility does not constitute filing of a RPS procurement plan
under the terms of D.03-06-071.

4. The utilitiesare alowed to "roll over" any under-procurement in 2003 into the Annual
Procurement Target (APT)* for 2004 without penalty. A decision not to issue an RFO prior
to full RPS implementation will not waive this immunity. Conversely, any contract signed as
aresult of abilateral negotiation or an RFO, and approved by the Commission, should count
toward the APT.

5. Following PRG member review of any proposed contracts, the utility may submit those
contracts for Commission approval via Advice Letter.

The Assigned Commissioner’s Ruling also set forth criteriafor interim procurement:

1. Any renewable procurement in the interim period must not anticipate the use of any
Supplemental Energy Payments (SEPS) to be awarded by the California Energy Commission
(CEC) pursuant to Public Utilities Code Sec. 383.5(d).

2. A solicitation must not anticipate the creation of the Market Price Referent (MPR) under
development in the RPS process. Internal market benchmarks devel oped by the utility for
bid evaluation are appropriate for preliminary evaluation, but should not be made publicin
the RFO or at any point in the solicitation process, and should not be referred to as the MPR.

! The APT is the minimum amount of renewable generation the utility must procure each year to
meet its RPS requirement, subject to the flexible compliance mechanisms authorized in D.03-06-
071.
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3. Anyinternal benchmarks and details of their development should be provided to the
Procurement Review Group when the Preliminary Evaluation of submitted bids is performed,
and to the Commission when any proposed contracts are ultimately submitted for approval.

4. Any RFO must clearly stipulate up front precisely how the utility will calculate adders for
transmission upgrades and integration costs, and how the utility will assign capacity values
and payments to as-available resources.

PG& E’s Procurement Review Group had the opportunity to review the contract.

In D. 02-08-071, the Commission required each utility to establish a“ Procurement Review
Group” (PRG) whose members, subject to an appropriate non-disclosure agreement, would have
the right to consult with the utilities and review the details of :

1. Overdl transitional procurement strategy;

2. Proposed procurement processes including, but not limited to, RFO; and

3. Proposed procurement contracts before any of the contracts are submitted to the
Commission for expedited review.

The PRG for PG& E consists of: California Department of Water Resources, California Energy
Commission, Coalition of California Utility Employees, Natural Resources Defense Council,
Office of Ratepayer Advocates (ORA), and The Utility Reform Network (TURN). PG&E
provided documentation to its PRG members regarding this contract on September 28, 2004 with
the direction to raise concerns with the appropriate PG& E representatives. The PRG members
either supported or did not oppose the contract.

Parties have commented on the need to addresstreatment of repowered facilitiesin Phase
Il of the Renewable Portfolio Standards proceeding.

During RPS Phase |1 pre-hearing comments, Parties requested Commission guidance with regard
to treatment of repowered facilities in the RPS RFO. Repowered wind facilities may have
unique characteristics that are not always conducive to participation in an RPS RFO. For
example, the end of awind facility’ s existing 1SO4 contract term may not correspond with the
bidding schedule of an IOU’s RFO.

Approval of thisresolution will allow PG& E and FPL to enter into arenegotiated bilateral
contract, outside of the RPS RFO, that otherwise would not have been renegotiated. The
increase in generation at alower average contract price per megawatt than the original 1SO4
pricing will benefit ratepayers.

Approval of this Resolution, does not establish a pre-determined process for handling repowered
contracts in future RPS RFO’s. This matter will be addressed in Phase Il of the RPS proceeding.
NOTICE

Notice of AL 2562-E was made by publication on the Commission’s Daily Calendar. PG& E

states that a copy of the Advice Letter was mailed and distributed in accordance with Section I11-
G of General Order 96-A.
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PROTESTS

There were no protests to this Advice Letter.

DISCUSSION

The Commission’s action to make public certain confidential information isin the public
interest.

The Energy Division recommends that the certain material filed under seal pursuant to Public
Utilities (Pub. Util.) Code Section 583 and General Order (G.O.) 66-C, and considered for
possible disclosure, should be disclosed as the public interest in disclosure outweighs public
interest in confidentiality. Accordingly, Confidential Attachment A, marked redacted in the draft
Resolution, should be made public upon Commission approval of this Resolution.

The existing Qualifying Facility (QF) power purchase agreement (PPA) will be terminated and
replaced with an Edison Electric Institute (EEI)-based contract of commensurate term. The new
contract has arate that is significantly lower than that of the existing QF PPA.

Energy Division examined PG& E’ s request in AL 2562-E from various perspectives:

= accordance with the Commission’s expressed preference for renewable resource repowering;
contingencies contained in the contract;

value to ratepayers conferred by the replacement of the 1ISO4 contract;

reasonableness of the contract;

fulfillment of PG& E’ s requirements under the Renewabl es Portfolio Standard (RPS);

PRG member involvement;

validity of protests received and PG& E replies to protests.

The proposed contract isin accord with the Commission’ s policy preference for repowering
existing renewable energy facilities and with a prior ruling on interim renewabl es procurement.
PG&E states that both contracting parties were encouraged by the Commission and TURN to
pursue wind repowering. D.03-06-071 specifically encouraged repowering of renewable energy
facilities in amanner that increased renewable production yet saved ratepayers money:

“TURN argues that the Commission should specifically require prompt negotiation to
resolve what it characterizes as a stalemate around repowering of existing wind facilities.
(TURN Opening Brief, p. 51.) We endorse this goal, as the repowering of existing wind
facilitiesin prime locations is a common-sense approach to increasing procurement of
renewable energy, with costs that should be lower than for new greenfield projects.”
(D.03-06-071, Slip Opinion, p. 57)

The Federal Production Tax Credit was not extended until after PG& E’sinitial Renewable
Portfolio Standard Request for Offer had closed.

The Production Tax Credit (PTC) was enacted in 1992 and provides a 1.8-cent per kilowatt-hour
credit, adjusted periodically for inflation, for electricity produced from awind farm during the
first 10 years of its operation. The PTC iscritical for financing wind projects.
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In the case of this Advice Letter, FPL maintained the existing 1SO4 contract due to uncertainty
over whether the Federal Government would extend the PTC. By the time the PTC was
extended on October 4™ 2004, PG& E’sinitiadl RFO was closed. Since the extension of the PTC,
existing wind farms have the economic incentive to enter into new agreements with the IOU’s
which result in reduced contract prices on aper MW hour basis.

PG&E is now asking for Commission approval to use the guidelines in the interim ACR issued
August 13, 2003 and described in the “Background” section of this Resolution, to enter into a
new repowered contract with FPL.

PG&E isinterested in anew power purchase agreement with Florida Power and Light because
the proposed project will help meet PG& E’ s Renewable Portfolio Standard requirements at a
reasonable price and under reasonable terms, thus conferring value to ratepayers.

The repowering of FPL’sfacility will result in increased electricity production that will apply
toward PG& E’s RPS requirements. FPL would not be able to claim the federal production tax
credit under the existing 1SO4 contract. The new contract allows FPL to claim this credit.

PG&E claimsall “Environmental Attributes’ associated with the project output.

In light of recent rulings by the Federal Energy Regulatory Commission related to Renewable
Energy Credits, the new contract explicitly conveys any such creditsto PG&E. Thus, PG&E
retains all environmental attributes necessary to count the output of the resource toward its RPS
requirements. The previous 1SO4 was silent on the issue of who owned the Renewable Energy
Credits (RECs). By approving this contract, the Commission will assure that PG& E will be able
to count the RECs associated with this contract toward PG& E’s annual procurement target under
RPS.

This Contract does not necessitate the use of Supplemental Energy Payments.

We noted above that repowered facilities must meet specific conditions set forth in Pub. Util.
Code Section 383.5(d)(3) in order to receive Supplemental Energy Payments (SEP) in the RPS
Program. In accordance with the ACR dated August 13, 2003, the FPL facility will not receive
SEPs. Therefore, the conditions of that section do not apply.

Therepowering of thisfacility incorporates California Energy Commission
recommendationsfor bird kill mitigation.

The repowering of these facilities would remove 169 older FloWind turbines and replace them
with 31 new Vestas V47 Turbines. The newer turbines will have taller towers, longer blades,
and a slower blade speed, which would help to mitigate bird kill.

In this regard, we note that Alameda County approved a Conditional Use Permit on September
25, 2003 for the project citing that the project includes “all feasible measures to mitigate avian
bird mortality rates as specified in the Repowering Program, Biological Resources Management
Plan, and the Environmental Impact Report.”? The County has made findings of “overriding
significance” for the project indicating that the socia benefits obtained from the project would

2 Alameda County Zoning Dept., Resolution No. Z-03-117. p.2
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outweigh remaining instances of bird mortality after identified mitigating measures are
implemented.?

Notwithstanding these environmental findings by the County, we understand that the Center for
Biodiversity filed complaints on November 1, 2004 in the Superior Court of Alameda County
(Case #RC04183113) against FPL Energy and FPL Group, and other wind developersin the
Altamont Pass area. The complaint states 9 causes of action against al the defendants alleging
violations of various state and federal statutes protecting birds, thereby creating, in the view of
the plaintiff, a cause of action under Business and Professions Code Section 17200, Unlawful
Business Practices.* Energy Division staff has not analyzed the merits of the complaint and
includes this information for disclosure purposes only.

The Procurement Review Group either supports or does not oppose the contract
amendments.

PG&E provided to its PRG members documentation regarding this contract on September 28,
2004. The PRG members had access to the details of the contracts and amendments. The
members either supported or did not oppose this contract.

COMMENTS

Public Utilities Code section 311(g)(1) provides that this resolution must be served on all parties
and subject to at least 30 days public review and comment prior to a vote of the Commission.
Section 311(g)(2) provides that this 30-day period may be reduced or waived upon the
stipulation of al partiesin the proceeding:

The 30-day period may be reduced or waived in an unforeseen emergency situation, upon
the stipulation of all parties in the proceeding, for an uncontested matter in which the
decision grants the relief requested, or for an order seeking temporary injunctive relief.

Energy Division requests that the 30-day comment period for this resolution be reduced because
adelay in approving the contract may prevent the developer from repowering arenewable
energy facility, apolicy goa encouraged by the Commission.

All partiesin the proceeding have stipulated to reduce the 30-day comment period required by
PU Code section 311(g)(1) to 4 days. Comments are due November 16. No reply comments will
be filed.

Comments were timely received from PG&E.

3 1bid.

* In regard to this complaint, we note that on Election Day, November 2, 2004, the voters of
California approved Proposition 64, which, among other restrictions, limits the use of Business
and Professions Code Section 17200 on behalf of the general public to filings by the Attorney
Genera or local prosecutors.
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PG&E filed comments pertaining to the Commission’ s treatment of the confidential information
filed in Advice Letter 2562-E and included as Attachment A to this resolution. Aswritten, this
resolution provides that the confidential information presented in Attachment A will be made
public upon approval of this resolution by the Commission.

PG&E stated that the publicinterest isnot best served by revealing the draft resolution
attachment and that revealing sensitive pricing infor mation will harm future negotiations.
PG&E stated that the proposed disclosure could frustrate the successful and timely completion of
negotiations from PG& E’ s July 15, 2004 Renewables Portfolio Standard Request for Offer.
Specifically bidders may have little incentive to agree to more favorable pricing terms during the
course of negotiations, if they are aware of PG& E’ s bottom line price in asimilar renewables
contract. Moreover bidders might tactically delay or revise their offers while awaiting
Commission approval of early filed agreements and that PG& E might not find it prudent to file
itsinitial set of completed contracts whileit is still negotiating with other similar-situated
bidders.

PG&E stated that it isinappropriate to change Commission policy on the treatment of
confidential information in thisresolution process.

PG&E states that Section 454.5(g) of the Public Utilities Code requires the Commission to
“adopt appropriate procedures to ensure the confidentiality of any market sensitive
information...resulting from or related to [an electric utility’s| approved procurement plan...

PG&E further states that a resolution is not the correct forum for the devel opment of a new
confidentiality policy. PG&E believes that a more appropriate forum would be through the
Commission’s forthcoming decision in R.04-04-003.

PG&E statesthat it hasalready shared its confidential prices and termswith public
interest advocates and the Commission.

PG&E states that it has already shared its confidential information with its Procurement Review
Group whose members represent the “ public interest”. On September 28, 2004, the PRG
members either supported or did not oppose this contract.

PG& E suggests the Commission release aggregated price data in the form of a net present
value comparison as opposed to releasing the specific contract pricing.

PG&E included in its comments arevised Attachment A that included aggregated price data
based on the actual contract price, but excluded specific contract pricing. This net present value
analysis was provided to PG& E’'s PRG and the Commission, along with the specific contract
pricing.

Per PG&E, inclusion of its proposed attachment would allow the Commission to disclose to the
public the basis of its decision to approve this resolution, while protecting specific pricing
information from influencing current contract negotiations being held in the RPS RFO.
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The Energy Division is not convinced that the release of contract pricing information is
detrimental to the public’sinterest and therefore recommends that upon Commission approval of
this resolution, the original Attachment A be publicly disclosed.

FINDINGS

1.

10.

11.

12.

D.02-08-071 directed PG&E, SCE and SDG&E to file an Advice Letter to seek pre-approval
of any contract for procurement prior to full RPS implementation.

“Assigned Commissioner’s Ruling Specifying Criteriafor Interim Renewable Energy
Solicitations,” issued on August 13, 2003, specified criteriafor any renewable energy
procurement by the utilities prior to full RPS implementation. The Ruling stated that a
utility may submit renewable energy contracts for Commission approval via Advice Letter.

The Renewabl es Portfolio Standards program was fully implemented on July 8, 2004 upon
the adoption of D.04-07-029 establishing the criteriafor least-cost, best-fit.

The deadline to submit bidsin PG&E’ s initial RPS RFO was August 23, 2004.

The Production Tax Credit, critical for financing the repowering of wind farms, was not
extended by the Federal Government until October 4, 2004.

PG&E filed Advice Letter 2562-E on October 7, 2004, requesting approval of arenewable
energy procurement contract with Florida Power and Light Energy Co., LLC (FPL).

The new contract with FPL would replace the existing ISO4 contract currently existing
between FPL and PG&E at areduced cost which benefits ratepayers.

The RPS Program requires each utility, including PG& E, to increase the amount of
renewable energy in its portfolio to 20 percent by 2017, increasing by a minimum of one
percent per year. The Energy Action Plan (EAP), adopted by the Commission and other
California agencies, called for acceleration of this goal to reach 20 percent by 2010.

Output from repowered facilities qualify for the RPS.

The Commission required each utility to establish a Procurement Review Group to review
the utilities interim procurement needs and strategy, proposed procurement process, and
selected contracts.

The PRG members for PG& E are comprised of: California Department of Water Resources,
Cdifornia Energy Commission, Coalition of California Utility Employees, Natural
Resources Defense Council, Office of Ratepayer Advocates, and The Utility Reform
Network.

PG&E’s PRG members either support or do not oppose this contract.
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13. Certain material filed under seal pursuant to Public Utilities (Pub. Util.) Code Section 583
and General Order (G.0.) 66-C should be disclosed for reasons of public interest.

14. PG&E’s proposed contract satisfies the requirements of the ACR of August 13, 2003.

15. Parties have commented in Phase |l pre-hearing comments that treatment of repowered
facilities should obtain additional Commission guidance due to the unique nature of these
facilities that are not always conducive to RPS RFO participation.

16. The repowering of thisfacility will incorporate CEC bird kill mitigation recommendations.

17. The overal contract price on a net present value basisis less expensive than the current
1SO4 contract rate and thus provides benefits to PG& E’ s ratepayers.

18. The new repowered power purchase agreement counts the increased output of the FPL
facility toward PG& E’'s RPS APT target.

19. Nothing in this Resolution prejudges the development of an RPS Market Price Referent,
treatment of repowered facilities under RPS, or any other criteriafor evaluating RPS
contracts.

20. Theterms of the proposed contract are reasonable and should be approved.

21. AL 2562-E was not protested.

22. The Commission should approve AL 2562-E effective today.

THEREFORE IT ISORDERED THAT:

1. Therequest of the Pacific Gas and Electric Company to enter into a new renewable energy
contract with Florida Power and Light Co., LLC, asrequested in Advice Letter AL 2562-E,
is approved.

2. Certain materia filed under seal pursuant to Public Utilities (Pub. Util.) Code Section 583
and General Order (G.O.) 66-C, and considered for possible disclosure, should be disclosed.
Accordingly, Confidential Attachment A, marked redacted in the draft Resolution, should be
made public upon Commission Approval of this Resolution.

3. ThisResolution is effective today.
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| certify that the foregoing resolution was duly introduced, passed and adopted at a conference of
the Public Utilities Commission of the State of California held on November 19, 2004, the
following Commissioners voting favorably thereon:

STEVE LARSON
Executive Director

MICHAEL R. PEEVEY
PRESIDENT
CARL W. WOOD
LORETTA M. LYNCH
GEOFFREY F. BROWN
SUSAN P. KENNEDY
Commissioners

| will file aconcurrence.
/s CARL W. WOOD
Commissioner

| reserve the right to file a concurrence.

/s LORETTA M. LYNCH
Commissioner
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ATTACHMENT A

November 19, 2004

Proposed Contract Terms
Diablo Winds Repowering

Terms

Current SO4

Proposed Contract

Contract Rate

~$68/MWHTr
Energy at Short Run Avoided
Cost (fixed energy prices
through 7/06) plus as-delivered
capacity of $154/ kw-yr through
PPA term

$43/MWHr
After 3 years, escalates with CPI
capped at 2% per year.

Contract Term

11.25 years remaining.

11.5 years. Expires mid- 2016

Performance
Incentives

As-delivered capacity payments
heavily weighted towards
summer months (May- October)

Pay only for MWHrs delivered

Project Size 17.72 MW 18 MW
Purchase Obligation| Above nameplate purchase Purchase obligations clearly
obligations potentially subject to defined

dispute

Line Losses Pursuant to CPUC Decisions Pursuant to I1SO tariffs
affecting QF PPAs
RPS Treatment Unclear treatment of Environmental Attributes

Environmental Attributes;
Unclear RPS Treatment

Transferred to PG&E; Increment
Counts towards RPS
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November 19, 2004

FPL Energy (AKA Diablo Winds LLC) Repowering
Benefit Summary

NPV @

8.070% 2005 2006 2007 2008 2009 2010 2011 2012 2013 2014 2015 2016
FPL Estimated Annual Production
(mwh) 65,011 65,011 65,011 65,011 65011 65011 65011 65011 65011 65011 65011 16,253
PG&E Status Quo (8/30/04 Malin
Gas Forwards)
SRAC ($/ MWHIr) 50.58 54.60 55.42 52.81 51.11 49.59 49.59 49.59 49.59 49.59 49.59 49.59
Energy $24,113 3,288 3,550 3,603 3,433 3,322 3,224 3,224 3,224 3,224 3,224 3,224 806
Capacity (@%$167/ kw-yr) _ $8,357 1,159 1,159 1,159 1,159 1,159 1,159 1,159 1,159 1,159 1,159 1,159 290
Contract Costs $32,470 4,447 4,708 4,761 4,591 4,481 4,382 4,382 4,382 4,382 4,382 4,382 1,096
Proposed Offer
Fixed Price ($43/ MWHTr) 43.00 43.00 43.00 43.00 43.86 44.74 45.63 46.54 47.48 48.42 49.39 50.38
Contract Costs $21,028 2,795 2,795 2,795 2,795 2,851 2,908 2,967 3,026 3,086 3,148 3,211 819
Ratepayer Benefits $11,442 1,651 1,913 1,966 1,796 1,630 1,474 1,415 1,356 1,296 1,234 1,171 277
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